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1. Executive summary

The UN Committee on the Rights

of the Child favours direct and full
incorporation as the method of
implementation, thus giving full legal
effect to the binding commitments

made by governments when ratifying
the Convention.

The UN Convention on the Rights of the Child: a study of legal implementation in 12 countries



1.1 Basis for analysis

UNICEF UK commissioned Queen’s University Belfast to study
the legal and non-legal measures of implementing the UN
Convention on the Rights of the Child (CRC) in 12 countries other
than the UK. The aim is to analyse the most effective, practical
and impactful ways of embedding children’s rights into UK
domestic law.

The research team selected the 12 countries to demonstrate the
variety of ways in which countries with common or civil law legal
systems have provided for children’s rights at national level by taking
steps to implement the CRC.

This study provides an international context to compare the current
status in the United Kingdom, more specifically England, and the
devolved jurisdictions of Northern Ireland, Scotland and Wales.

1.2 Legal and non-legal measures of
implementing the CRC

The UN Committee on the Rights of the Child favours direct and full

incorporation as the method of implementation, thus giving full legal

effect to the binding commitments made by governments when

ratifying the CRC. Legal measures of CRC incorporation include:

e direct incorporation — the CRC is fully transformed into domestic
law at either legislative or constitutional level

¢ indirect incorporation — other legal mechanisms (such as the duty
on Welsh Ministers to have regard to the CRC) are used to give
the CRC some effect in the domestic legal order

e sectoral incorporation — transposing relevant provisions of
the CRC into relevant sectoral laws, such as those relating to
education or family.



Non-legal measures refer to the processes that different countries

can use to progress implementation of the C_RC and include: While all State Parties

® national strategies and action plans for children

e child impact assessment processes to anticipate the impact of to the CRC have
proposed laws, policies or budgetary allocations committed to

e the establishment of children’s commissioners or . .
ombudspersons, either as distinct offices or as part of a national implementing
human rights institutio_n - _ o its principles and

¢ child budgeting or the identification, allocation and monitoring of L .
resources spent on children and children’s services provisions in law

e children’s rights tr_aining, awareness raising ar_1d capacity building and practice, there
for all those working with and on behalf of children ) .

¢ the development and collection of data on children’s lives. is no single route

to be taken.

1.3 Research findings

Successful CRC implementation is key to the realisation of children’s
rights. However, while all States Parties to the CRC have committed
to implementing its principles and provisions in law and practice,
there is no single route to be taken. Few of the countries analysed
during this research have fully incorporated the CRC into domestic
law, but where this has happened, it has had significant effect.

The impact of incorporation

CRC incorporation in and of itself is significant. The very process

of incorporation raises awareness of children’s rights and the CRC

in government and civil society. In countries where there has been
incorporation (Belgium, Norway, Spain), interviewees felt that children
were more likely to be perceived as rights holders and that there
was a culture of respect for children’s rights. Whilst incorporation
provided opportunities for strategic litigation given that the CRC was
part of the domestic legal system, its main value was thought to be
in the strong message it conveyed about the status of children and
children’s rights, and the knock-on effects for implementation of
children’s rights principles into domestic law and policy.

CRC principles as part of domestic law

Integration of the CRC principles into domestic law was taking place
across the countries analysed and appears to be increasing steadily
over time. Article 3 of the CRC (the best interests of the child)

was the general principle that was most likely to be represented

in domestic law, and most commonly in areas of child protection,
alternative care and family law but sometimes in areas such as
juvenile justice (Ireland) and immigration (Norway).

Article 12 (the right of the child to have their views taken into
account) was the next that was most likely to be included. This had
the potential to have a strong impact in practice (Belgium, Norway).

The CRC in federated systems

In many of the countries analysed, the State Party had signed and
ratified the CRC, but the onus for ensuring its implementation in law,
policy and practice rested with devolved or federated regions, which
had significant responsibility for areas like education, health and
social care (Australia, Belgium, Germany, Spain).



A recurring theme
was the inconsistency
of approaches or
divergence in the
commitment to
the CRC across the
different internal
jurisdictions, with
competence varying
between regions thus
leading to a lack of
clear accountability for
children’s rights.

A recurring theme was the inconsistency of approaches or
divergence in the commitment to the CRC across the different
internal jurisdictions, with competence varying between regions
thus leading to a lack of clear accountability for children’s rights. In
each country, certain areas were identified as being at the forefront
of CRC implementation (such as Victoria in Australia, Catalonia in
Spain, Berlin in Germany and, in different respects, the Flemish and
French Communities in Belgium). However, there was an apparent
risk that the duty on the State Party to ensure implementation was
diluted in the transfer of responsibility to the regions, with the central
government often limiting its role to monitoring and compiling the
State Party’s report.

Promotion and awareness raising of the CRC

The need for CRC training and awareness was highlighted at every
level from legislation to case law, and policy development to service
provision for children, and effective implementation was contingent
upon awareness of children’s rights. This did not simply involve
knowledge of the CRC articles or issues like child protection, but an
understanding of children as the subject of rights, who are entitled to
be treated with dignity and respect and to exert influence over their
own lives.

Child rights monitoring bodies

Most of the countries analysed had a Children’s Commissioner or
Ombudsperson. Each had varying powers and resources that were
often not as extensive as those invested in the four UK children’s
commissioners. Where an Ombudsperson approach had been
adopted (as in Norway, Spain and Ireland), it was considered that

the ability for children to make complaints directly to the office for
investigation played an important role in the enforcement of the CRC.

©
=
o
S
5]
@
S
>
)
=}




3001SUIYY/A001S! ©

The UN Convention on the Rights of 'tﬁé-t:hild: a study of lega r




The Commissioner or Ombudsperson was also core to monitoring
implementation over time, to holding government to account, and to
ensuring consistency in the implementation of the CRC at times of
political change.

National plans for children

Almost all of the countries had a national plan for children, but not
all have been kept current. National plans are most effective when
accompanied by concrete action plans and targets. Even where
national plans were not explicitly linked to implementation, it is clear
that an ambitious national strategy can drive CRC implementation in
particular areas (such as participation rights in Ireland).

Comprehensive data on children

Children’s rights implementation is underpinned by comprehensive
data, which needs to be collected in a systematic manner that
identifies the most vulnerable categories of children, with change
tracked over time. Several governments commission and/or publish
useful official annual reports on the state of children’s rights reports
(Spain, Germany). Some have invested in data collection (such as the
Growing up in Ireland study and Australia’s Child Development Index)
thus enabling an evidence base for policy development to be built up
over time. However, in most instances, the focus was on key child
development and well-being indicators, rather than the full range

of children’s rights. Attempts to develop and employ child rights
indicators remain rare (South Africa is a notable exception).

Children’s participation

Child participation was widely recognised as an important aspect of
implementation of the CRC. In Norway and Belgium, the principle
has been implemented in domestic law and policy, and there appears
to be recognition that participation is required at all levels of decision
making. These countries had relatively good examples of children’s
participation in individual decision making in the areas of child
protection and alternative care, and in private family law matters.

Child participation appeared to be less systematic elsewhere,

but there were significant examples of effective working in many
contexts, including children’s involvement in city-planning decisions
(Melbourne, Australia), and embedding child participation in

local authority decision making (Ireland). Ireland made an explicit
commitment to listen to the views of children in national policy, which
has clearly been instrumental in supporting a participation agenda
across a whole range of governmental decision making.

Child impact assessment

There are good examples of child impact assessments being
introduced in the legislative review process. Sweden, in particular,
has had a system of child impact assessment for some years, as part
of its wider national child rights strategy. More recently, the Flemish
Region in Belgium has introduced an evaluation process, known
under the acronym JOKER, which must be conducted for every draft
decree that directly impacts the interests of young people under

25 years.
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Child budgeting

There was a large amount of interest in child-specific budgets, but
few examples of it in practice. South Africa was the exception. Here,
researchers have been collaborating with the National Treasury

to produce budgetary analysis of expenditure in relation to the
implementation of child welfare legislation.

Vulnerable children

In all countries analysed, the most vulnerable groups of children
(separated children, asylum-seeking children, indigenous children
and children in conflict with the law) continued to fare less well
in comparison to their peers. In several countries, interviewees
suggested that separated children and asylum seekers were not
seen as rights holders in the same way as other children. Some
of the most effective forms of redress were perceived to lie in
constitutional or domestic equality protections.

Building a child-rights culture

There were a number of factors linked to establishing a culture of

children’s rights, including:

¢ a general culture of respect for rights (Norway, Belgium, Germany)

e a growing respect for rights that had developed in the wake of
conflict and reconstruction (Spain, South Africa)

e public opinion, the role of the media and their combined influence
on the political system.

Three significant drivers were identified as leading to increased

levels of implementation by building a culture of respect for

children’s rights.

e Strong non governmental organisation/voluntary sector

e Key children’s rights advocates or supporters in government or
public office

e CRC periodic reporting process.



2. Background

Research highlights the
continuing lack of accurate
knowledge and awareness
of child rights.
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2.1 Methodology

This study comprised three key stages:

1. Literature review of human rights treaties implementation

2. Secondary analysis of 12 countries

3. In-depth analysis of six countries, including country visits
and interviews, written submissions and responses to an
online questionnaire.

Ethical approval for the study was obtained from the Research
Ethics Committee of the School of Education at Queen’s University
Belfast. Data collection was carried out between February 2012 and
August 2012.

For ease of reading this publication, the research team presents the
in-depth analysis of six countries before the secondary analysis of
six countries.

2.1.1 Literature review of the implementation
of human rights treaties

The research team conducted a two-phase literature review on the
implementation of human rights treaties:
a. general measures of implementation and best practice
b. specific legal and non-legal measures of implementation of
the CRC.

With regard the latter, a search of HeinOnline, LexisNexis, ChildData
and Westlaw databases was undertaken, alongside a review

of UNICEF's work on Law Reform and Implementation of the
Convention on the Rights of the Child (2007).

2.1.2 Secondary analysis of 12 countries

The 12 countries were identified by UNICEF UK, in conjunction with
the research team and the Project Advisory Board (see Appendix 1),
to reflect a suitable mix of countries with:
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e common and civil law structures

® national and federated states

e strengths in different aspects of the general measures
of implementation

e varied child rights legislative models.

Their perceived degree of relevance to and relative influence on the
UK also affected the decision. The 12 countries were:

e Australia e |reland

e Belgium e New Zealand
e (Canada e Norway

e Denmark e South Africa
e Germany e Spain

e |celand e Sweden

An analytical frame was established to guide the development

of each country study (see Appendix 2). First, the research team
examined State Party reports, as submitted by each country to the
UN Committee on the Rights of the Child, for measures adopted in
these jurisdictions. These were accessed through the UN Human
Rights Treaty Bodies Database on the website of the Office of

the High Commissioner on Human Rights (OHCHR).! Each State
Party report and the Recommendations made by the Committee
are structured thematically in accordance with the Committee'’s
prescribed reporting guidelines. Amongst others, States Parties
are required to report under the theme of “general measures of
implementation”, thus allowing for analysis by the research team.

Second, the research team examined the Concluding Observations
issued to these jurisdictions by the Committee with respect to the
measures adopted. Due to the nature of States Parties reports,
implementation and progress can be tracked over time. A breakdown
of the most recent concluding observations for the 12 identified
countries is shown in Table 1.

Table 1: Most recent concluding observations
of the countries studied

States Parties Date Periodic report
Australia 2011 Fourth
Belgium 2010 Third and Fourth
Canada 2012 Third and Fourth
(forthcoming session)

Denmark 2010 Fourth
Germany 2010 Third and Fourth
Iceland 2010 Third and Fourth
Ireland 2006 Second
New Zealand 2011 Third and Fourth
Norway 2010 Fourth
South Africa 2000 First
Spain 2010 Third and Fourth
Sweden 2009 Fourth
United Kingdom 2008 Third and Fourth

1 Human Rights Treaty Body Database
available at www.ohchr.org




Based on the information elicited from this analysis, the research

team also examined relevant legislative and policy documentation

from the:

e State Party in question (where available in English)

e Child Rights Information Network (CRIN)?

e Children’s Rights Wiki®

¢ Relevant UNICEF National Committee or country office sites for
each country.

A thematic content analysis of all documents was undertaken,
allowing for the identification of:
i. the types of legislative measures adopted across jurisdictions
ii. the characteristics of said measures
iii. the enablers and challenges in their development
iv. their impact with respect to the implementation of

children’s rights.

The latter was determined from available datasets, including national
data on children (in particular, the information reported across time
in the State Party reports), international indices, such as the World
Bank, the Programme for International Student Assessment (PISA),
and UNICEF Report Cards.

Collation and analysis of documents was, however, limited to those
accessible and available in English at the time of writing. Documents
from Iceland, Norway, Germany and Sweden were not always
available in English, and time and resource limitations prohibited
any form of translation. Moreover, in attempting to assess the
impact of legislative measures on child rights implementation and
outcomes for children, the research team faced limitations on the
type of national data available. This is because datasets and indices,
such as the World Bank, PISA and UNICEF Report Cards, only
focus on particular issues at a particular point in time, and not all
are necessarily developed with children’s rights in mind. As such, it
was not always possible to obtain data that were up to date, or that
considered the impact of the on-going global financial crisis

on the countries involved. Furthermore, the limited data meant it
was not possible to accord causality of improved outcomes for
children directly to implementation of the CRC and associated
legislative developments.

To offset some of these limitations and ensure that the most
relevant and up-to-date information was captured, the research
team, in conjunction with UNICEF UK, disseminated draft versions of
country studies to international partners and contacts within UNICEF
offices, academics, government and non governmental organisation
colleagues for feedback that was then integrated into the country
reports. These contacts were crucial in ensuring that the project
team had an accurate and nuanced understanding of the reality in the
State Party under investigation.

Child Rights Information Network (CRIN)
available at www.crin.org

Children’s Rights Wiki available at
http://wiki.crin.org/mediawiki



2.1.3 In-depth analysis of six countries

Based on the data gathered in stage two of the methodology,

the research team selected six countries for in-depth analysis

and review. Selection criteria were developed in conjunction with

UNICEF UK and the Project Advisory Board, and based on:

i. efficacy, that is the apparent effectiveness and efficiency of the
legislative model with respect to children’s rights

ii. feasibility, that is the appropriateness of the legislative model and
implementation measures for the UK context.

On the basis of these criteria, five countries were selected for

field visits: Belgium, Germany, Ireland, Norway and Spain, whilst
Australia was identified for further remote study. A purposive
sampling strategy was adopted and the research team targeted a
broad spectrum of individuals with responsibility for, or experience
of, implementing, monitoring, practicing or advising on children’s
rights. Details of potential participants were obtained primarily via
UNICEF National Committees and in-country contacts. In total, 58
interviews were carried out through the course of the study. Those
who participated in the study included representatives from:

¢ the relevant government department or agency with responsibility
for children’s rights

children’s Ombudsperson (where established)

leading academics and researchers

lawyers

children’s sector organisations

service providers and practitioners

those directly involved in the development and implementation
of the legislative model, as appropriate.

Participants were offered the option of speaking to the research
team face-to-face, via telephone call, or, where it was not considered
possible or feasible to speak to particular individuals in person, a
short qualitative survey. The survey was administered online through
Questback, thus allowing for anonymity, and was based on the
interview questions.

Each potential participant was provided with written information
about the aims of the study, research methods, dissemination, and
uses of the research data, as well as ways in which anonymity and
confidentiality would be respected.

It was stressed that participation was voluntary, that there would

be no adverse consequences of a decision not to take part, and that
participants could withdraw at any time. Research was only conducted
with individuals who gave consent. Field visits were carried out by

one member of the research team accompanied by a member of
UNICEF UK staff and, where possible, a representative from the Project
Advisory Board. All of the interviews in Australia were conducted by
telephone, as were a number of interviews in the other five countries,
s0 as to facilitate participation by those unavailable during the field trips.
All face-to-face interviews took place in the country offices of either the
UNICEF National Committee or that of the interviewee. Interviews were
audio-recorded with the consent of the participant for recall purposes.




3. Literature review
of the implementation
of human rights treaties

This section provides the reader

with an understanding of the legal
and non-legal measures taken for
implementation of the CRC at a
national level, and those taken to
monitor and enforce implementation.
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Vienna Convention on the Law of
Treaties, 1969, article 26. Article 31 of
the Vienna Convention states that a
treaty “shall be interpreted in good faith
in accordance with the ordinary meaning
to be given to the terms of the treaty in
their context and in the light of its object
and purpose.”

See, for example, Committee on Civil
and Political Rights, General Comment
No. 31, The nature of the general legal
obligation imposed on States Parties to
the Covenant, CCPR/GC/2004/21/Rev.1/
Add.13, 2004; Committee on Economic,
Social and Cultural Rights, General
Comment No. 3, The nature of

States Parties’ obligations, Geneva:

UN, E/1991/23, 1990.

3.1 Introduction

The CRC is legally binding upon the States that are party to it (States
Parties) according to the rules of international law, specifically,
“every treaty in force is binding upon the parties to it and must be
performed by them in good faith” (pacta sunt servanda).* This means
that a treaty is only binding upon a State when it has agreed to be
bound to it by a process of ratification or accession. States that

have ratified the CRC become known in international law as States
Parties and subsequently take on both positive and negative duties
to respect, protect and fulfil the rights contained in the treaty.® The
CRC has achieved almost universal ratification with the exception of
Somalia, South Sudan and the United States.
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Table 2: Ratification details of the CRC and its Optional Protocols by the

12 countries studied

Country Date of Optional Optional Optional Declarations and
ratification Protocol Protocol on Protocol on a reservations
on the the sale of communications (Declarations and
involvement children, child procedure (3) reservations
of children in prostitution, are in place as of
armed conflict and child 31 August 2012 unless
(1) pornography otherwise stated.)
(2)
Australia 17 v v Reservation: Article 37(c)
December Declaration to Opt Pro (1)
1990
Belgium 16 4 v Signed but Interpretative declarations:
December not ratified Articles 2(1), 13, 15, 14(1)
1991 and 40 2(b)(v)
Declaration to Opt Pro (1)
Declaration to Opt Pro (2)
Declaration to Opt Pro (3)
Canada 13 v v Reservations: Article 21,
December Avrticle 37(c) Statement of
1991 understanding: Article 30
Declaration to Opt Pro (1)
Denmark 19 v v Reservations: Article 40 2(b)(v)
July Declaration to Opt Pro (1)
1991
Germany 6 v v Signed but Declaration to Opt Pro (1)
March not ratified In 2010, Germany withdrew
1992 declarations concerning
Articles 9, 10, 18, 22 and 38(2),
and withdrew reservations
concerning Article 40 2(b) and
the application of the CRC in
national law.
lceland 28 v v Declarations: Article 37
October Declaration to Opt Pro (1)
1992 In 2009, Iceland withdrew its
declaration relating to Article 9.
Ireland 28 v Signed but General Declaration
September not ratified to Opt Pro (1)
1992
New 6 v v Reservations:
Zealand April Article 32(2), Article 37(c)
1993 Declaration to Opt Pro (1)
Norway 8 v Declaration to Opt Pro (1)
January In 1995, Norway withdrew its
1991 reservation to Article 40 2(b)(v).
South 16 4 v Signed but Declaration to Opt Pro (1)
Africa June not ratified
1995
Spain 6 v v Signed but Declarations:
December not ratified Article 21(d), Article 38
1990 Declaration to Opt Pro (1)
Sweden 29 v v Declaration to Opt Pro (1)
June Declaration to Opt Pro (2)
1990
United 16 v Declaration to Opt Pro (1)
Kingdom December The UK withdrew its
1991 reservations relating to Articles
32 and 37c in 1997, and Article
22 in 2008.
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UN Committee on the Rights of the
Child, General Comment No. 5, General
measures of implementation for the
Convention on the Rights of the Child,
CRC/GC/2003/5, 2003a, paragraph 19.
UNICEF, Law Reform and Implementation
of the CRC, UNICEF Innocenti Research
Centre, Florence, 2007.

Article 27 of the Vienna Convention
states that "“a party may not invoke

the provisions of its internal law as
justification for its failure to perform a
treaty.”; UN Committee on the Rights of
the Child, 2003a, paragraph 20.

Kilkelly, U., “The CRC at 21: assessing
the legal impact’, Northern Ireland
Legal Quarterly, vol. 62, no. 2, 2011a,
pp. 143-152, p. 145. It is important to
note that Article 51 (2) emphasises that
a reservation “incompatible with the
object and purpose of the CRC shall
not be permitted.” See also Harris-
Short, S., 'International human rights
law: imperialist, inept and ineffective?
Cultural relativism and the UN
Convention on the Rights of the Child’,
Human Rights Quarterly, vol. 25, no. 1,
2003, pp. 130-181.

Tobin, J., ‘Increasingly seen and

heard: the constitutional recognition of
children’s rights’, South African Journal
on Human Rights, vol. 21, 2005, p. 99.
United Nations Children’s Fund, 2007.
Bennett Woodhouse, B., ‘Recognising
children’s rights: lessons from South
Africa’, Human Rights, vol. 26, 1999, pp.
15-18, p. 17.

Tobin, J., 2005.

UN Committee on the Rights of the
Child, 2003a, paragraph 21.

Tobin, J., 2005.

Kilkelly, U., 2011a, p. 147.

3.2 Incorporation

The UN Committee on the Rights of the Child, the body

of independent experts that monitors implementation of the CRC
by its States Parties, emphasises the importance of ensuring that
the provisions of the CRC are given effect at national level through
legal measures of implementation.® The ways in which the CRC is
given legal effect is highly contingent upon the constitutional and
legal systems of individual countries. In some countries (sometimes
known as monist states), for example, once the CRC is ratified at
international level, it automatically forms part of national law. This
approach is more likely to be found in civil law countries. In other
words, on ratification, the CRC automatically becomes part of the
domestic legal order, meaning that it binds state authorities and may
be directly enforceable by national courts.

The position that the CRC occupies in the hierarchy of the domestic
legal system in such instances is variable. In some cases, it may be
subordinate to the constitution, but prevail over ordinary legislation.
In other countries, however, it may have the same status or standing
as the constitution and, in others still, it may occupy the equivalent
level as legislation.” The UN Committee on the Rights of the Child
states that in case of any conflict in legislation, predominance should
always be given to the CRC in light of Article 27 of the Vienna
Convention on the Law of Treaties.® Kilkelly highlights, however, that
States have entered reservations seeking to limit the application of
the CRC in specific areas, or have entered interpretive declarations,
allowing them to clarify their interpretation of a particular provision
or phrase.® Tobin suggests that irrespective of the validity of
reservations, their mere existence can allow domestic courts to
effectively “render the CRC subservient to domestic law."”'® Where
the CRC is not incorporated automatically, as in many common law
countries, only those provisions that are expressly incorporated into
national law will give rise to enforceable rights and duties. Some
States undertake this process at a constitutional level, whilst others
do so through legislation. The UNICEF Innocenti Research Centre
carried out a study showing that, at their time of writing, the CRC
had been directly incorporated into national law in two-thirds of

52 identified countries, whilst provisions had been incorporated into
the constitutional order in the remaining third.™

Bennett Woodhouse suggests that it is at times of constitutional
change that “the door is thrown open to explicit incorporation of
emerging rights,”'? whilst Tobin notes that greater attention has
been accorded to the rights of children within constitutions adopted
post-CRC." As the Committee emphasises, however, constitutional
guarantees of rights for everyone “do not automatically ensure
respect for the rights of children”, rather the test must be whether
the applicable rights are “truly realised for children and can be
invoked before the courts.” ™ Several European countries, including
Ireland, Norway and Austria, are currently engaged in processes
that may lead to constitutional protection for children’s rights.
Indeed, many States, including those that have not incorporated the
CRC, have already given constitutional protection to the rights of
children. However, those countries with relatively comprehensive
constitutional provisions for children may not have any means of
effective enforcement.™ Although Kilkelly notes that incorporation
at a constitutional level is a “high water mark”,'® Tobin reminds us
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that it says something but not everything about the status of children
in a particular society."” The ways in which the CRC'’s principles and
provisions are incorporated is thus key to the effectiveness of this
process of realising children’s rights in practice.'®

3.3 Implementation in domestic law

The UN Committee on the Rights of the Child has made clear
that when a State ratifies the CRC, it takes on obligations under
international law to implement it." Implementation in this context
is the process whereby States Parties take action to ensure the
realisation of rights in the CRC for all children within a jurisdiction.?
The core obligation to implement is set out in Article 4. This
requires States Parties to “undertake all appropriate legislative,
administrative, and other measures for the implementation of the
rights recognised in the present CRC. With regard to economic,
social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources.”

International human rights treaties do not, in general, specify how
States Parties are to give effect to their obligations at domestic

level, but do require that they take “all appropriate measures.”?' As
such, it is up to States to determine how best to implement their
international treaty obligations, subject to the satisfaction of those
obligations in practice. According to the UN Committee on Economic
Social and Cultural Rights, each “State Party must decide for itself
which means are the most appropriate under the circumstances with
respect to each of the rights.”#2

While it is, ultimately, up to individual States to determine how
the CRC is implemented, in practice, implementation can fall and/
or be devolved to regions within States Parties, which can lead
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Tobin, J., 2005, p. 88.

Kilkelly, U. and O'Mahony, C., ‘The
proposed children’s rights amendment:
running to stand still?’, Irish Journal of
Family Law, vol. 2, p. 19, 2007.

UN Committee on the Rights of the
Child, 2003a, paragraph 1.

UN Committee on the Rights of the
Child, 2003a, paragraph 1.

See, for example, Human Rights
Committee, General Comment No. 3,
Implementation at the national level,
HRC/GC/1981/3, 1981, paragraph 1.
Committee on Economic, Social and
Cultural Rights, General Comment No. 3,
paragraph 4. See also Tobin, J., 2005,
p. 89.
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2011, pp. 239-262.
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Child, 2003a, paragraph 41.

UN Committee on the Rights of the
Child, 2003a, paragraph 20.

United Nations Children’s Fund, 2007.
Heyns, C. and Viljoen, F.,, "'The impact
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to fragmentation, inconsistencies and lack of coordination.? The
Committee has made it clear that the State must ensure that
devolved authorities have the resources and support necessary

for implementation within its jurisdiction, and that decentralisation
or devolution does not lead to discrimination in the enjoyment of
rights by children in different regions.?* In particular, the Committee
considers that where a State “delegates powers to legislate to
federated regional or territorial governments, it must also require
these subsidiary governments to legislate within the framework of
the CRC."% In its 2007 study, UNICEF notes that in many federal
States national law and policy on child rights has had limited effect,
due to the inability of provincial or state authorities to implement it,
and to the limited power of federal or central government to legislate
in matters like family law.?® Effective implementation of human rights
treaties, including the CRC, is undoubtedly problematic and highly
contingent upon the measures adopted by a particular State. The
impact of treaties at national level can be further impinged by:

* the extent to which there is a pre-existing human rights culture
levels of awareness and training

political will and context

perceived relevance of human rights

level of coordination within governments and between

non governmental organisations and governments

e the political make up of States.?”

Consolidated children’s statutes appear to be emerging as a trend

in legislative reforms among States Parties to the CRC.?® In a study
carried out in 2008, UNICEF indicates that an estimated 69 States
Parties have enacted consolidated children’s statutes. In addition to
welcoming this development, the Committee emphasises that an
essential aspect of implementation is ensuring that all legislation,
including sectoral laws, are fully compatible with and reflect the
provisions and principles of the CRC. According to UNICEF, many of
the 52 countries studied in its 2007 report appear to have adopted a
sectoral approach to law reform. That is to say, they have examined
legislation concerning different areas so as to identify and make the
required changes to bring existing legislation into conformity with
the CRC. Other countries have brought comprehensive laws or
children’s codes into action. The sectoral approach appears to have
had mixed results: law reform tends to focus primarily on areas of
child protection, the family and juvenile justice, whilst civil rights
remain overlooked and the general principles relating to participation
and non-discrimination are accorded recognition only in specific
circumstances or contexts.?® Williams suggests that while States
Parties may “connect their domestic law to the [CRC's] requirements
when reporting to the Committee, it is rare to find domestic reform
explicitly based on the objectives generated by the textual system of
the [CRC]."%0

3.4 Enforcement

In practice, this implementation of human rights treaties is impinged
upon by the limited powers of treaty-monitoring bodies and the
absence of effective enforcement mechanisms. This is most
evident in the lack of an enforcement mechanism that allows for the
adjudication of individual complaints. Whilst an Optional Protocol on
a communications procedure for children’s rights violations opened



for signature on 28 February 2012, this will not grant remedies

in the same way as a court of domestic law. Nonetheless, this is
a significant development and will enable the UN Committee on
the Rights of the Child to examine communications from children
and their representatives that allege violations of their rights. By
September 2012, the Optional Protocol had been signed by 26
States (but is not yet in force).

In the absence of an international court, alternative mechanisms
and procedures for enforcing human rights standards internationally
have been developed.®’ Implementation of the CRC's provisions has
been subject to monitoring by the Committee through a periodic
States Party reporting process, as provided for by Articles 43—-44.
Non-governmental organisations and other interested bodies can
comment on the State report and/or provide additional information
on how well that State Party is complying with its obligations by
submitting a “shadow or alternative report to the Committee”.
Following an examination of these reports, the Committee then
produces a set of “concluding observations” and recommendations,
identifying areas where the State Party is doing well and those
where it needs to improve or is in breach of particular rights. The
Committee, however, has no powers to impose sanctions on those
States Parties that fail to implement the recommendations made

in the concluding observations. They cannot force States Parties to
submit periodic reports either. An examination of the periodic reports
for the countries included in this report shows that some States
Parties have only submitted one periodic report to date, whilst others
have submitted four periodic reports. The Committee’s approach to
the promotion and protection of children’s rights is “advisory and
non-adversarial in nature and its success relies on diplomacy rather
than legal sanction”.3? The significant resource and time constraints
experienced by the Committee means that there can be delays

in processing periodic reports and communications. Nonetheless,
Donnelly suggests that treaty body reporting processes can act as
an implementation tool in itself by forcing States to review existing
practices.®® In particular, the Committee’s reporting guidelines on
initial reports require States to provide information on the measures
taken to harmonise national law and policy with the CRC, as well

as information on “legislative, judicial, administrative and other
measures” taken to further implementation at national level.** Kilkelly
notes that where States engage with the Committee in its review
process in a constructive manner, it can and does lead to reform of
law and policy, as well as improvements in practice.®® The reporting
process can also carry with it significant political and moral weight
for States.*®

On a more general level, the Committee has emphasised that, “for
rights to have meaning, effective remedies must be available to
redress violations” .3 States need to focus on ensuring that there are
effective, child-sensitive procedures available to children and their
representatives. These should include the provision of child-friendly
information, advice, advocacy (including support for self-advocacy),
and access to independent complaints procedures and to the courts
with necessary legal and other assistance.*® The enforceability of
children’s rights at domestic level is, in part, dependent on whether
or not the CRC enjoys the status of national law. \Where the CRC

is automatically incorporated into domestic law upon ratification, it
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can be litigated in domestic courts. Where it is not part of national
law, those seeking to have children’s rights vindicated may struggle
to find an effective avenue of redress, particularly with regard

to rights that have not historically formed part of domestic legal
frameworks and approaches, for example child participation.®® The
extent to which children are able to bring about judicial proceedings
to enforce their rights can also be contingent upon levels of “judicial
consciousness” and their receptiveness to the notion of children

as rights bearers.* Whilst there appears to be increasing judicial
readiness to cite the CRC when interpreting domestic provisions,*!
Williams reminds us that it is also crucial to examine the extent to
which rights-based reasoning is adopted in administrative decision-
making processes outside the courts.*? Questions surrounding the
justiciability of rights takes on added significance when considering
economic and social rights, and there can be “general reluctance
on the part of the courts to “trespass” into issues of resource
allocation”.*® The Committee has emphasised that economic, social
and cultural rights must be regarded as justiciable.** The litigation
of socio-economic rights is becoming more common, although
direct litigation and adjudication involving children’s economic,
social and cultural rights has been less frequent in the Western
European context and common law jurisdictions than in other parts
of the world.*® The lack of an enforcement mechanism has led to

a strategic focus on other ways in which the CRC can be made
more effective. The CRC has usefully informed the case-law of the
European Court of Human Rights (ECHR) for example,*¢ and this had
had a knock-on effect whereby the Court is enforceable at national
level.%” This has borne fruit in numerous areas, but is not, however,
recognised as a direct substitute.
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3.5 Other measures of implementation

The UN Committee on the Rights of the Child has made clear
throughout its General Comments, and General Comment No. 5
(2003) in particular, that effective implementation of the CRC is not
achieved by legislative measures alone. It has identified a range of
non-legal measures that are needed for effective implementation,
including the development of particular structures, training and
awareness and other activities. These are discussed below.

3.5.1 Independent national human rights institutions

Independent national human rights institutions (NHRIs) have been
identified as an important mechanism to promote and ensure

the implementation of the CRC, and the UN Committee on the
Rights of the Child has welcomed the establishment of children’s
ombudspersons/children’s commissioners to this end.*® \Where
limited resources prohibit the establishment of the latter, the
Committee has made clear that consideration should be given to
the establishment of a commissioner with specific responsibility for
children in those national human rights institutions that have a broad
mandate.*® The role of children’s commissioners in this context is
to independently monitor the State’s compliance with the CRC and
progress towards implementation, and to do all it can to ensure full
respect for children’s rights. In order to ensure their independence
and effective functioning, the Committee has highlighted that
children’s commissioners must have adequate infrastructure, funding
(including that specifically for children’s rights within broad-based
institutions), staff, premises, and freedom from forms of financial
control that might affect their independence. They must have the
power to consider individual complaints and petitions and carry out
investigations, including those submitted on behalf of or directly by
children.’® NHRIs should have the power to support children taking
cases to court, including the power:

Effective protection
of children’s rights
requires a unifying,
comprehensive and
rights-based national
strategy rooted in
the CRC.
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a) to take cases concerning children’s issues in the name of
the NHRI

b) to intervene in court cases to inform the court about the human
rights issues involved in the case.®

The Committee has listed an extensive (but not exhaustive)

range of activities that NHRIs should carry out in relation to the
implementation of children’s rights, in light of the general principles
of the CRC.%2 A 2011 study by Save the Children on the general
measures of implementation across five countries in Europe found
that mandates and roles differ between children’s commissioners/
ombudspersons.® Gran suggests that there are four broad strategies
that national children’s right institutions use to implement the CRC:
® using existing legislation

e calling on government to institute new legislation

e working with the media

e collaborating with other organisations.>

However, not all national children’s rights institutions are obliged

to monitor the CRC and much will depend upon the establishing
legislation.®® Indeed, the establishment of a national children’s rights
institution can be seen as an “indicator of political will to promote
and protect children’s rights. "6

3.5.2 A national strategy for children and young people

The UN Committee on the Rights of the Child states that effective
protection of children’s rights requires a unifying, comprehensive and
rights-based national strategy rooted in the CRC.%” This should be
developed through a process of consultation with children and young
people and those living and working with them, and give particular
attention to identifying and prioritising marginalised and disadvantaged
groups of children.®® The Committee states that the strategy must be
endorsed at the highest level of government and be linked to national
development planning and budgeting. Furthermore, it must include a
description of a sustainable process for realising the rights of children,
setting real and achievable targets in relation to all rights in the CRC,
as well as set out specific goals, targeted implementation measures
and allocation of financial and human resources.% According to Save
the Children, a wide range of approaches have been adopted at
national level to the development and contents of national strategies
and action plans for children, with common shortcomings relating to
time-frames, measurable targets and indicators, lack of co-operation
and coordination, and limited resources.®

3.5.3 Visible cross-sectoral coordination

The Committee on the Rights of the Child highlights that effective
implementation of the CRC requires visible cross-sectoral
coordination to realise children’s rights across all government
departments, between different levels of government, and between
government and civil society, including children and young people
themselves.®" To this end, the Committee recommends that a
special unit with high level authority would contribute to the overall
purpose of making children more visible in government and ensure
respect for children’s rights across all levels of government.®? Such a



unit could be given responsibility for developing the comprehensive
children’s strategy and monitoring its implementation, as well as
coordinating reporting under the CRC.® The importance of cross-
sectoral coordination is reflective of the reality that children’s lives
do not fall neatly into the realms of single government departments
or thematic areas. In practice, however, coordination mechanisms
can vary depending on the national context, with responsibility lying
with particular ministries, individuals or networks. The effectiveness
of coordination mechanisms can be undermined by lack of sufficient
authority and resources to drive a children’s rights agenda across
government, and/or a lack of clarity surrounding the exact mandate
of coordination mechanisms.®

3.5.4 Child impact assessment

As stated by the UN Committee on the Rights of the Child,
ensuring that children’s rights are respected in law and policy,
and implemented at all levels of government, demands a
continuous process of child impact assessment to predict the
impact of any proposed law, policy or budgetary allocation on
children and the enjoyment of their rights, and to evaluate the
actual impact of implementation.®

Accordingly, this process needs to be built into government at all
levels and as early as possible in policy development.® Whilst policy
impact assessment on a range of issues is relatively common,

for example on the basis of gender, environment and health, the
systematic use of child impact assessment remains comparatively
rare.®” Research suggests that child impact assessments could
have positive implications for encouraging greater collaboration
both within and between different levels of government, facilitating
greater evidence-based decision making, and leading to greater
transparency and accountability.®® Success factors include:

e political commitment

involvement of senior policymakers

a supportive strategic and policy environment

clarity of purpose

availability of good data

meaningful participation of children

subsequent and ongoing evaluation of impact.®®

Linked to this is the idea of mainstreaming. Human rights
mainstreaming is a key way in which human rights principles and
standards have been integrated into policy and practice. Some
countries have favoured a “light-touch” approach to mainstreaming
based upon enabling legal and institutional mechanisms, whereas
others have adopted a more regulatory approach with an emphasis
on monitoring, compliance and legal enforcement.”’® Mainstreaming
has been defined as “the reorganisation, improvement, development
and evaluation of policy processes, so that a human rights
perspective is incorporated in all policies at all levels and at all
stages, by the actors normally involved in policy making.””" The

idea of mainstreaming has become increasingly popular amongst
children’s rights lobbyists and has become recognised as a key tool
for the promotion of children’s rights at EU level.”? The rationale for
such an approach lies in its efficacy as a “yardstick” in determining
the extent to which policies and action plans promote children’s
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rights.” However, Drywood cautions that whilst the importance

of mainstreaming in the context of children and young people is

often highlighted, there is little guidance on what this looks like in

practice.” To this end, she identifies three central characteristics of

children’s rights mainstreaming:

1. Mainstreaming should accommodate the heterogeneity of
childhood and children’s rights in policy and legislative processes

2. There should be appropriate structures with trained personnel
who engage directly with and involve children in decision-making
processes

3. There needs to be a coherent children’s rights knowledge base to
underpin decision making.”®

3.5.5 Budgeting

Article 4 requires States to fulfil children’s economic, social and
cultural rights to the “maximum extent of their available resources.”
The UN Committee on the Rights of the Child emphases that this
cannot be done without first identifying and monitoring the actual
resources available and allocated to children in national and other
budgets.”® Furthermore, effective monitoring of resources in budgets
is crucial to protecting children from changes in economic policies or
financial downturns. As such, child budgeting can act as a powerful
tool to monitor governments’ commitment to children, increasing
transparency and accountability.”” Tracking expenditure on children

in an effective and meaningful manner, whilst complex, is pertinent
in the context of ongoing budgetary cuts and/or where an increase
in one part of the budget necessitates a decrease in another.

Clearly documented and accessible information is an important
prerequisite in developing children’s budgeting, as is the existence
of child-specific budget lines.” Gore suggests that the need to build
capacity in budget analysis amongst policymakers, in order to enable



them to understand and use budgetary information in a way that
is child rights based and to influence budget decisions using this
information, is also important.”

3.5.6 Data collection

Sufficient and reliable data collection on children, disaggregated

to enable identification of discrimination and disparities in the
realisation of rights, is an essential part of implementation of the
CRC.®° An annual comprehensive report on the state of children’s
rights in the jurisdiction is recommended by the UN Committee on
the Rights of the Child. Reports such as these should be published,
widely disseminated, and debated in parliament and in public.?’

The collection of good quality data on children’s lives is particularly
important in facilitating an examination of the disparity between “the
de jure protection and de facto realisation of human rights”,8 and in
helping to identify and explain the causes and variation in the failure
to implement children’s rights.® The Committee also encourages
States to “collaborate with appropriate research institutes and aim
to build up a complete picture of progress towards implementation,
with qualitative, as well as quantitative data. "8

3.5.7 Training and awareness

The State has a duty under the CRC to develop training and capacity
building for all those involved in the process of implementation

and for all those working with and for children, and this should

be integrated into all professional training codes and educational
curricula.® The UN Committee on the Rights of the Child states
that training needs to be systematic and on-going, and have the
purpose of emphasising the status of the child as a holder of human
rights, increasing knowledge and understanding of the CRC, and
encouraging respect for its provisions.® Periodic evaluation must
also be taken of the efficacy of child rights training by reviewing

the knowledge of the CRC, and the extent to which this training

has contributed to developing attitudes and practices that actively
promote enjoyment of children by their rights.®” The significance

of raising awareness is grounded in Article 42 of the CRC, which
obliges States Parties to make its principles and provisions widely
known. As such, the Committee emphasises that the State should
develop a comprehensive strategy for disseminating knowledge of
the CRC throughout society.® This should include information on
those bodies involved in implementation and monitoring, and on how
to contact them. The Committee requires the text of the CRC to be
made widely available in all languages.® Yet, in spite of the emphasis
in the CRC on children being informed about their rights, research
highlights the continuing lack of accurate knowledge and awareness
of child rights.®°

3.5.8 Participation

Article 12 provides both for the right of children and young people
to express their views on all matters concerning them and to have
those views given due weight in accordance with their age and
maturity. This right applies to all children without discrimination. The
UN Committee on the Rights of the Child states that involvement of
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and consultation with children must avoid being tokenistic and aim to
ascertain representative views. With a view to building communication
channels with children and young people, the Committee says that
governments must develop a direct relationship with them, not

one simply mediated by non governmental organisations, and that
relationship must ensure and encourage the active participation of
youth in all spheres of society and in decision-making processes at all
levels.®" Arnott suggests that it is only relatively recently that children
have entered into policy discourse as “policy actors”,®? and that this
has subsequently gained increasing momentum.®® Nonetheless,

the fragmentation of the policy environment can prove challenging

to ensuring meaningful and consistent engagement with children

and young people across sectoral areas. There are also concerns

that those children and young people involved in policy-making
processes are not always representative of local or targeted childhood
populations and that such processes do not necessarily lead to impact
on tangible policy outcomes.®*

A range of participatory methods can be employed as a means of
accessing children’s views effectively.® In line with a rights-based
approach, the participatory methods adopted to ensure children’s
participation should be both age appropriate and reflective of
children’s evolving capacities. The Committee also states that in
any consultative process, children must be informed as to how
their views have been interpreted and used and, where necessary,
provided with the opportunity to challenge and influence the analysis
of the findings. Children are also entitled to be provided with clear
feedback on how their participation has influenced any outcomes.%
Wherever appropriate, children should be given the opportunity to
participate in follow-up processes or activities.®” Monitoring and
evaluation of children’s participation needs to be undertaken, where
possible, with children themselves.®®
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4. In-depth analysis
of six countries

Here, the research team presents an
in-depth analysis of six countries as
part of this research report: Australia,
Belgium, Germany, Ireland, Norway
and Spain.

Each country study is structured as such:

Key points

Context

Implementation in law

Non-legal measures N
of implementation
e Summary

The UN Convention on the Rights of the Child: a study of legal implementation in 12 countries
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Since 2000 (Volume V), OECD
Publishing, Paris, 2010.

UNICEF Report Card 1: A league table
of child poverty in rich nations, UNICEF
Innocenti Research Centre, Florence,
2000; UNICEF Report Card 6: Child
poverty in rich countries, UNICEF
Innocenti Research Centre, Florence,
2005.

OECD, Country statistical profiles, 2011,
available from http://bit.ly/RzI3ng.

World Bank, World Development
Indicators, 2012, available from
http://bit.ly/TG9Pyi, accessed 29
October 2012; UNICEF Report Card 10:
Measuring child poverty: new league
tables of child poverty in the world’s rich
countries, UNICEF Innocenti Research
Centre, Florence, 2012b.

Parliament of Victoria, Review of

the Charter of Human Rights and
Responsibilities Act 2006, Victorian
Government response, 2012, p. 6.
However, see, Pounder, L., ‘A Charter
for Children? The effectiveness of

the Victorian Human Rights Charter in
protecting child rights’, unpublished
Master'’s thesis, University of
Melbourne, 2011, for a critique of the
Charter’s capacity to promote children’s
rights in its current form.

4.1 Australia
4.1.1 Context

Lo *
NS+ *

* .

In 2010, the population of children (0-18 years) in Australia was
5,114,000, approximately 22.9 per cent of the total population.®®

Australia is a federal constitutional monarchy and parliamentary
democracy. The Parliament of Australia is bicameral and consists of
the Senate and House of Representatives. Australia has six states'®
and several territories, three of which are self-governing: Australian
Capital Territory (ACT), Northern Territory (NT) and Norfolk Island
(NI). Each state has its own constitution, and so Australia has seven
sovereign parliaments.

Julia Gillard of the Australian Labor Party (ALP) has been Prime
Minister since 2010. Following the 2010 Federal Election, the ALP
formed a minority government with the support of the Australian
Greens and three independent MPs. Australia has a common law
system. As such, treaties are not self-executing, but do require
legislative implementation to be effective in Australian law. The CRC
has not been incorporated.

The number of children living in relative poverty decreased from 14.7
per cent in 2005, to 10.9 per cent in 2009."" The percentage of 15—
19 year olds not in education or employment decreased from 13.3
per cent in 2003, to 11.6 per cent in 2009.7%? Public expenditure on
education has decreased from 4.9 per cent gross domestic product
(GDP) in 1998, to 4.4 per cent GDP in 2008.7%

Australia’s performance in reading declined by 13 per cent from 2003
to 2009 (although it still remains one of the top performers in the
PISA 2009 assessment), and performance in mathematics declined
by 10 per cent (and is now closer to the average figures as provided
by the Organisation for Economic Cooperation and Development).'%

4.1.2 Implementation in law
Constitution and human rights legislation

The Australian Constitution is principally concerned with the
establishment of the federal organs of government and with the
distribution of constitutional power between the Commonwealth
and State Governments, and refers only to limited individual rights,
none of which are specific to children. Each State Constitution is
mainly concerned with the establishment of government rather than
rights per se. Only Victoria and the ACT have specific human rights
legislation. Sections 17 and 23 of the Victorian Charter of Human
Rights and Responsibilities Act 2006 (Vic) and Sections 11 and 20 of
the Australian Capital Territory Human Rights Act 2004 (ACT) provide
for the right to protection of families and children in the criminal
process. In 2011, a review of the Victorian Charter on Human Rights
and Responsibilities Act 2006 considered whether rights from the
CRC should be included. However, this suggestion was rejected

by the Scrutiny of Acts and Regulations Committee and by the
Government because no “problem in Victoria's existing laws"” had
been identified that would be remedied by inclusion.’®®
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In 2009-10, the Australian Government undertook a National Human
Rights Consultation, seeking the public’s (including children and
young people’s) views on the protection and promotion of human
rights. In April 2010, the Australian Government responded to the
report by announcing Australia’s Human Rights Framework, which
commits to a variety of measures to strengthen human rights
protection in Australia across seven core human rights treaties,
including the CRC. The framework, which is intended to create
a human rights culture in Australia, contains plans for a series of
reforms, including:
® increased human rights education
¢ a National Human Rights Action Plan
¢ afederal Parliamentary Joint Committee on Human Rights
to scrutinise existing and new legislation for compliance with
Australia’s human rights obligations
¢ arequirement for all new federal legislation to be accompanied
by a statement of compatibility with Australia’s human rights
obligations.%

Several interviewees noted that these reforms were a second tier
compromise as Australians were not thought to be ready for a
human rights act.

In terms of the latter reform, the Human Rights (Parliamentary
Scrutiny) Act 2011 introduces a requirement for statements

of compatibility to accompany all new bills. The statement of
compatibility must contain an assessment of whether the bill or
legislative instrument is compatible with the seven core international
human rights treaties that Australia has ratified, including the CRC.
The procedure is new and there is no published example of change
occurring as a result of a perceived incompatibility with the CRC

as yet."” Interviewees, however, were generally positive about

the procedure’s potential, suggesting inter alia that it provides the

106 Human Rights Branch, Australia’s
Human Rights Framework, 2010,
available at http://bit.ly/SYXxZWf

107 Summaries of statements will eventually
be published on a database.
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See, for example, NSW Court of Appeal,

re Tracey, 43 2011, which states that
although relevant to decisions made in
respect of children by administrative
and judicial decision-makers, the CRC is
not conclusive.

It should be noted that one aim of

the Human Rights Framework is to
harmonise and consolidate all anti-
discrimination legislation

Parliament of Australia, Consultation
paper on the Family Law Legislation
Amendment (Family Violence and
Other Measures) Bill 2011, 2010. The
consultation paper stated that “The
effect is that decision-makers including
family courts must take account of the
Convention on the Rights of the Child
when dealing with matters in relation to
children under Part VII of the Act.”

UN Committee on the Rights of

the Child, Concluding observations:
Australia, CRC/C/AUS/CO/4, 2012,
paragraph 11.

“architecture” for a review of legislation and policy, will require
those who may be opposed to children’s rights to be held to account
publicly, and encourage more public officials to undertake human
rights training.

One interviewee thought that one particular advantage of the
procedure is that it is not limited to the CRC and would, for instance,
require a greater focus on social and economic rights as a result of
the inclusion of the International Covenant on Economic Social and
Cultural Rights. Other interviewees suggested that it remains to be
seen how effective the process will be and, in particular, whether

it will be too bureaucratic and therefore inaccessible to those
advocating for rights-based approaches. Another noted a danger in
that a “compliance model” will not be taken seriously.

Integration into domestic law

A tracking of State Party reports suggests that, over time, there

has been increasing engagement with the CRC at federal, state

and territorial levels to the extent that it is beginning to be explicitly
referred to in legislation.®® At federal level, for example, the

Age Discrimination Act 2004 (CTH) is the primary source of anti-
discrimination protection for people of all ages, including children and
young people.' Amendments to the ADA, which took effect in June
2011, created the office of an Age Discrimination Commissioner.
Section 60CA of the Commonwealth Family Law Act 1975 states
that the best interests of a child is the paramount consideration

in making orders concerning a child. This Act (as amended 2009)
enshrines children’s right to know and be cared for by their parents,
to be protected from violence and abuse, and to enjoy their culture
(Section 60B), whilst the Commonwealth Family Law Amendment
(Shared Parental Responsibility) Act 2006 replaced all references to a
child’'s “wishes” with a child's “views". The Commonwealth Family
Law Legislation Amendment (Family Violence and Other Measures)
Act 2011 amends Section 60B of the Family Law Act to give effect
to the CRC.""® Whilst recognising these developments, the UN
Committee on the Rights of the Child has noted that there continues
to be no comprehensive child rights act at national level that gives
full and direct effect to the CRC in national law.""

At State level, the best interests principle is enshrined in the Children,
Youth and Families Act 2005 (Victoria), the Children’s Protection Act
1993 (South Australia) and the Child Protection Act 1999 (Queensland).
In the Australian Capital Territory (ACT), the best interests of the child is
the paramount principle under the Children and Young People Act 1999
and this has been further strengthened through amendments passed
in 2006. Similarly, the NSW Children and Young Persons (Care and
Protection) Act 1998 states that “the safety, welfare and well-being of
the child or young person are paramount” (Section 9) and sets out the
conditions and circumstances under which children should be provided
the opportunity to participate in decisions affecting them (Section

10). The Adoption of Children Act 2000 (NSW), modelled on Article

21 of the CRC, also states that the “best interests of the child, both

in childhood and in later life, must be the paramount consideration”

for persons making decisions about the adoption of a child (Section

8). The ACT Children and Young People Act 2008 contains similar
provisions in the context of juvenile justice, including the right to
participate in decision-making processes. Under the Victoria Children,



Youth and Families Act 2005, a practitioner acting for a child in the
Children’s Court is mandated to act in accordance with any instructions
given or wishes expressed by the child in so far as is practicable,
taking into consideration the maturity of that child. The Queensland
Child Protection Act 1999, however, enshrines the principle that

the child and the child’s parents have the opportunity to participate
in making decisions about their lives and to have their views heard
and considered. Article 94(3) of the ACT Children and Young People
Act 2008 states that “the youth justice principles are intended to be
interpreted consistently with relevant human rights instruments and
jurisprudence” and makes explicit reference to the CRC.

Interviewees recognised many of the advances that had been made
in terms of integration of CRC principles into domestic legislation. In
particular, it was acknowledged that the best interests principle had
become widely accepted as a core principle in legislation affecting
children. However, it was felt that a child rights-based approach was
not always explicit and that the incorporation of CRC principles was
not systematic across States. In this context, the UN Committee

on the Rights of the Child noted that the absence of national child
rights legislation has resulted in fragmentation and inconsistencies in
the implementation of child rights, with children in similar situations
being subject to variations in the fulfilment of their rights depending
on the State or Territory in which they reside.'”? Several interviewees
suggested that child-centred legal reforms would take place in any
event and that the CRC would be mentioned as an afterthought.
Some considered that the new parliamentary scrutiny procedure
would have the effect of foregrounding human rights considerations
into the legislative drafting processes and the process has also been
highlighted as a positive development by the Committee.'"®

The Australian State Party report cites two cases whereby the CRC
was important in decision making."* One interviewee suggested that
the CRC had “no penetration” in domestic cases and that, where it
is mentioned, reflects the individual judge’s interest in international
law. Moreover, another said that these high-level cases are not
where child rights issues were played out in any event, and that the
main cases that impact on children are at a much lower level and

are influenced by rights-based principles being a core aspect of the
domestic legislation.

4.1.3 Non-legal measures of implementation

Central government responsibility for children’s rights rests with the
Minister for Families, Housing, Community Services and Indigenous
Affairs, a position that has been criticised by the UN Committee

on the Rights of the Child that recommends the establishment of

a mechanism that is resourced to advise the Council of Australian
Governments COAG on implementation. Furthermore, there is

no comprehensive national plan for children and young people in
spite of repeated recommendations by the Committee following its
consideration of the 2005 and 2012 reports.'™ Australia’s Framework
on Human Rights includes the National Human Rights Action Plan,
which considers the CRC along with the other six core treaties, but it
is not specific to children.’® There are formal government strategies
for coordination across States, including Council of Australian
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UN Committee on the Rights of the
Child, 2012, paragraph 11.

UN Committee on the Rights of the
Child, 2012, paragraph 4.

Australia, Fourth Periodic Report to the
UN Committee on the Rights of the
Child, 2011; High Court of Australia,
Cattanach v. Melchior, 38, 2003,
(wrongful birth case) or High Court of
Australia, Secretary, Department of
Health and Community services v. JWB
and SMB (Marion's case), 175 CLR 218,
1992, (concerning sterilisation).

UN Committee on the Rights of

the Child, 2012, paragraphs 15-16.

The Australian Research Alliance for
Children and Youth are in the process of
developing a national plan for children’s
well-being and have consulted widely
on this. See ‘'The nest: a national plan
for child and youth well-being’, 2012,
available at www.thenestproject.org.au/
what-is-the-nest, accessed on

12 October 2012.

The first draft, published in September
2012, has two pages on children and
youth that focus mainly on aspects of
child protection and juvenile justice.
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For details of these, see Council of
Australian Governments, ‘Meeting
outcomes’, 2012, available at www.
coag.gov.au/meeting_outcomes_listing,
accessed on 12 October 2012.

UN Committee on the Rights of the
Child, 2012, paragraph 17.

For a summary of the remit and powers
of state-based children’s commissioners
see Australian Institute of Family
Studies, ‘Children’s commissioners and
guardians’, 2011, available at
http://bit.ly/RQUQDp, accessed on

12 October 2012.

Governments (COAG) agreements across various issues relating to
children.” Interviewees suggested that these could be an effective
way of ensuring further consistency, particularly in the formation of
national agreements. It was also thought that the central Australian
Government could exert influence through budget allocation (“the
power of the purse”) and through increased regulation.

Australia has been slow to establish a national commissioner for
children and young people. The Australian Human Rights Commission
Amendment (National Children’s Commissioner) Act 2012 established
the statutory Office of the National Children’s Commissioner in

June 2012. This was welcomed by interviewees who considered

that it provides a national advocate for children and young people.
However, the Committee expressed concern that the resources
initially allocated to the National Children's Commissioner are not
adequate to ensure the full realisation of its mandate, particularly with
regard to having effective capacity to fully and promptly address and
remedy complaints from or for children.’"® It does not have a formal
power to conduct investigations, although such a power is vested in
the Australian Human Rights Commission and has been exercised

in relation to children’s rights issues. All States and Territories in
Australia have a commissioner or guardian for children and young
people with different terms of references.'® Interviewees pointed out
that many of these have a child protection focus and that practice and
resourcing varies considerably across States.

One of the core principles of Australia’s Framework on Human
Rights is human rights education, and it includes plans for this in
schools and communities, as well as public servants and those
working with children. Interviewees suggested that there was low
awareness of the CRC among public servants. Moreover, the current
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national school curriculum contains no mention of child rights or

the CRC,? although it does include reference to human rights in

the general capability of ethical behaviour.'?! It has been suggested,

however, that human rights education in Australian schools remains
limited in the absence of a legislative mandate.'??

Australia does have a number of significant data sets on children and
young people, including several major longitudinal studies, of which
one is on indigenous children. There is also a new Australian Early
Development Index that will track children across time and includes
specific data collection for vulnerable groups, including indigenous
children. The Committee on the Rights of the Child acknowledges
that advances have been made in data collection, but has said that
more needs to be done in terms of disaggregated data. Several
interviewees suggested that data or knowledge of the issues was
not a problem but that, in fact, implementation was the issue.

Australia does not have a system of child rights budgeting, although
some departments have produced reports that track expenditure.

It is clear from Australia’s current periodic report that significant
investment has been made across States and Territories, with
particular emphasis on early childhood programmes and services.
Australia has an array of child and youth policies, but these are rarely
based explicitly on rights (an exception is the Federal Government's
Early Years Learning Framework that directs early childhood
educators to practise the principles laid out in the CRC'?3) and one
interviewee observed that this policy tends to “align incidentally”

to the CRC. In addition, non governmental organisations and the
Australian Human Rights Commission have expressed concern that
the nature of Australia’s federal system, wherein areas such as child
protection, education and juvenile justice are the responsibility of
States and Territories, leads to an “implementation gap”.'?* Although
there are examples of good practice in relation to rights-based
approaches at State level (such as the Victorian Early Years Learning
and Development Framework states that it is informed by principles
of the CRC'? ), this approach is not consistent.

Indigenous children continue to fare less well than other Australian
children. In its 2005 and 2012 concluding observations, the Committee
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Australian Human Rights Commission,
Submission to the UN Committee on
the Rights of the Child, 2011.

This requires the mainstreaming of
human rights across the curriculum —
see Australian Curriculum,
Assessment and Reporting Authority,
‘Scope of Ethical behaviour’, 2012,
http://bit.ly/RN4gOl, accessed on 12
October 2012.

Gerber, P, ‘Growing a Better Future
Through Human Rights Education’,
Future Justice, 2010, pp. 189-207,
available at www.futureleaders.com.au,
accessed on 12 October 2012.
Australian Government Department

of Education, Employment and
Workplace Relations, Belonging, Being
& Becoming: The early years learning
framework for Australia, Canberra,
2009, available at http://bit.ly/PJTsma,
accessed on 12 October 2012.
Australian Human Rights Commission,
Submission to the UN Committee on
the Rights of the Child, 2011, p.5; Child
Rights Taskforce, Listen to Children:
2011 child rights NGO report Australia,
Child Rights Taskforce, Sydney, 2011.
State of Victoria, Department of
Education and Early Childhood
Development, Victorian Early Years
Learning and Development Framework,
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126 Australian Human Rights Commission,

2011; Child Rights Taskforce, 2011;
Harris, M. and Gartland, J., ‘Aboriginal
Children Living in the Northern Territory
of Australia’, Submission to the UN
Committee on the Rights of the Child,
2011. For detailed analysis of the rights
of indigenous children see Libesman,
T., 'Aboriginal and Torres Strait Islander
children and contemporary child
welfare’, in Monahan, G. and Young, L.
(eds.), Children and the Law in Australia,
LexisNexis, Sydney, 2008, pp. 329-351;
and Libesman, T., ‘Can international

law imagine Indigenous children?’

International Journal of Children’s Rights,

vol. 15, no. 2, 2011, pp. 283-309.

on the Rights of the Child expressed concern at the disparities
experienced by Aboriginal and Torres Strait Islander children. Reports
from government agencies, non governmental organisations and
academics show that these children continue to experience high
levels of disadvantage across a range of outcomes, including:

e overrepresentation in the child protection and out-of-home
care systems

overrepresentation in juvenile detention

bullying

infant mortality rate

low birthweight

involvement in decision-making processes

access to health services

homelessness

school attendance, literacy and attainment.’?8

The fact that the CRC specifically refers to indigenous rights was said
to be helpful in championing these children’s rights, and indigenous
advocacy groups have also used the language of human rights in
their advocacy work. Whilst there have been positive developments
in terms of respect for cultural rights (such as the child placement
principle), federal policies designed to protect children (such as the
Northern Territory Emergency response) have been criticised by the
Committee and others for their adverse impact on families.

4.1.4 Summary

In summary, Australia has taken a distinctive route in the
implementation of the CRC. It has chosen not to incorporate

or, indeed, to attribute special status to the CRC compared to

other UN treaties. It has only recently decided to have a National
Commissioner for Children and Young People and has never had

a National Action Plan for Childhood. On the other hand, there has
been significant investment in children — all States have established
Commissioners for Children and Australian domestic legislation
contains a significant number of examples of the integration of CRC
principles, most notably the best interests principle in Article 3.

Furthermore, Australia has some pockets of international best
practice, for example those in relation to the participation of young
children in decision making (as in the Melbourne City Plan). In

spite of this, a recurring theme in the stakeholder interviews was
that there is not yet a culture of children’s rights. Those working
with and for children choose language such as “child-centred” in
preference to the language of rights, and there is still public anxiety
surrounding human rights. Children’s rights can be a stigmatising
concept, and the CRC is used as an afterthought rather than as

an explicit framing for law and policy. That may change, however.
Australia will be an interesting jurisdiction to watch in order to see
the impact of the Australian Human Rights Framework, both in terms
of its capacity to raise awareness of and commitment to the CRC
through broader human rights training and education, and the impact
on legislation as a result of the parliamentary scrutiny procedure.

In particular, it remains to be seen whether children’s rights will be
promoted more effectively through integration into a broader human
rights framework and culture, or whether the distinctive nature of
children’s rights will be lost in the general mix.
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4.2 Belgium I I
4.2.1 Context

In 2010, the population of children (0-18 years) in Belgium was
2,176,000, about 20 per cent of the total population.'?” Belgium is a
federal parliamentary democracy under a constitutional monarchy. In
December 2011, following the General Election and a difficult 541
days of negotiations, a Coalition Government was formed with with
Elio Di Rupo named Prime Minister. The Coalition includes Social
Democrats (Parti Socialiste or PS), Christian Democrats (Christen-
Democratisch en Viaams or CD&V, and Centre démocrate humaniste

or CDH) and Liberals (Vlaamse Liberalen en Democraten or VLD, and
Mouvement Réformateur or MR).

Belgium comprises three Communities — the Flemish Community,
French Community and German Community — and three Regions —
Flemish Region (Flanders), Walloon Region (Wallonia) and Brussels-
Capital Region. The country has a civil law system and, as a result
of Belgium'’s ratification, the CRC forms part of domestic law.
However, implementation of the CRC is complicated by the highly
complex nature of the Belgian federal system. The top layer of the
federal system is formed by the Federal State and the federated
entities (the Communities and Regions). Whilst the Federal State
retains powers in the areas of justice, social security and asylum,
for example, the Communities have responsibility for young people,
education and culture.

Data suggest that the number of students who felt that teachers
listened to what they had to say remained fairly consistent from
2000 to 2009. This is around the OECD average.'?® From 2003 to
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KEY POINTS

¢ The CRC forms part of
domestic law, and sectoral
laws appear to be compliant

® The Belgian Constitution was
amended to give constitutional
expression to children’s rights

¢ A system of child impact
assessment was introduced in
the Flemish Community
in 1997

¢ The CRC is invoked frequently
in litigation

¢ Now that the legal framework
is in place, the focus has
shifted to how to ensure
implementation in practice.
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The CRC forms part
of Belgian law and
is superior to both

the Constitution
and statute law.
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OECD, 2011.

United Nations Children’s Fund, 2012a;
United Nations Children’s Fund, 2012b.
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to the UN Universal Periodic Review 11t
session of the UPR Working Group of
the Human Rights Council, 2011, p. 2.
In June 2004, Marc Dutroux was
convicted for the abduction and rape of
six girls, and the subsequent death of
four of them.

Luedeke, A. et al., 'A comparative

study between national constitutions
and children’s rights’, in Awareness-
raising on children’s rights in Nepal:
Dialogue about children’s rights, Institut
International Des Droits De L'Enfant,
Sion, Switzerland, 2010.

Court of Cassation of Belgium, WN v.
DM, appeal in cassation, C.09.0236.F,
2010.

Court of Cassation of Belgium, DD v.
HDP, appeal in cassation, S.06.0105.F,
2008.

2009, Belgium'’s performance in mathematics declined by almost
15 per cent. However, a decrease in the socio-economic disparities
of schools was also observed between 2000 and 2009.'* The
percentage of 15-19 year olds not in education or employment
decreased from 17.1 per cent in 2003 to 14.1 per cent in 2008, but
increased to 16.1 per cent in 2009."%° The number of children living in
relative poverty increased from 7.7 per cent in 2005 to 10.2 per cent
in 2009."" Disaggregated data that enable comparisons to be made
across the three Communities on these issues are not available.

Non governmental organisations have highlighted the need for a
data-collection system to be developed that captures the picture
nationally as well as regional levels.'3?

4.2.2 Implementation in law
The Constitution

The CRC forms part of Belgian law and is superior to both the
Constitution and statute law by virtue of ratification, but, initially,

the Belgian Constitution did not contain any references to children.
Following the case of Marc Dutroux,'® there was a proposal to
amend the Constitution inter alia to take account of the fact that
Belgian jurisdictions did not recognise the direct applicability of most
of the CRC's provisions. In 2000, Article 22bis was introduced to
provide for the moral, physical, psychological and sexual integrity of
children. The remaining three general principles of the CRC (that is to
say Articles 3, 6 and 12 — the principle of right to non-discrimination
had already been made an integral part of the Constitution) were
also given constitutional expression.'** Both the Constitutional Court
and the Court de Cassation have jurisdiction to determine whether
provisions of the CRC as part of national law, are self-executing.

This requires an article-by-article approach and appears to have

led to some confusion as to which provisions are justiciable and in
what context. As a general rule, treaty articles that are formulated
clearly, like Article 12, are often considered to be self-executing,
whereas Articles that are more vague are unlikely to be used directly
in court. But in fact there is a reluctance to consider the CRC to be
self-executing, even for clearly formulated articles. In WN v DMJ'3,
for example, the Court de Cassation ruled that Article 7 did not

have direct effect in the Belgian legal order. Similarly, in DD v HDP
Compensation Fund for Family Allowances, the Court ruled that
Articles 2(1) and 26(1) did not have direct effect.’® However, it is
notable that the Constitutional Court uses the CRC as an interpretive
tool and, in general, the legal status of the CRC means that it is
regularly invoked and used in litigation.

Integration into domestic legislation

There is no single consolidated children’s act and, instead, provisions
are to be found amongst federal and community legislation

with different approaches evident at regional levels. The CRC is
considered within the framework for children’s issues and numerous
Acts explicitly refer to the CRC. The Flemish Youth Care Act 2004
that deals with youth care and the legal position of minors in such
care, was noted by interviewees as a good example of legislation
that has incorporated the rights of the child. In practice, however,
the decree on the legal position of minors is highly debated and
sometimes considered to be inapplicable. According to interviewees,




the status of the CRC in domestic law has resulted in it being
integrated into law and policy and approaches to children’s issues in
many areas. Inconsistencies between legislation and the CRC are
regularly challenged in the courts and by other means.

While the UN Committee on the Rights of the Child has been
generally positive with regard to Belgian progress in achieving
harmonisation between the CRC and domestic law, there is

concern that legislative developments vary among the three
Communities. This was substantiated by interviewees who
generally reported varying and very distinct approaches with respect
to the implementation of the CRC. They noted that the fact that
competences are divided over several competence levels makes it
very difficult to ensure accountability for children’s rights in practice.
For example, according to interviewees, care for unaccompanied
asylum-seeking minors is a community competence within youth
care, whilst their status is defined within the federal law. Similarly,
measures taken by the juvenile judge are a matter of federal law, but
the execution has to be carried out by the Communities, with one of
the practical consequences being that children may end up in prison
or closed settings when a Community does not invest enough in
youth institutions or residential care.

There is also disparity between the three Communities in the
progress achieved on children’s rights implementation in law.

In 2010, the Committee specifically singled out the German
Community, noting “that legislative development ... has not kept
pace with development in the other two Communities.” This
disparity has also been highlighted in alternative reports.’™ While
respect for the views of the child is enshrined across legislation,
implementation of this principle and subsequent evaluation remains
an issue.

Most interviewees highlighted that, from a legal perspective,
Belgium has achieved much in the incorporation of the CRC into
domestic law. Ratification has been instrumental in this regard

and the CRC's status means that it is an influential advocacy tool.
Both the constitutional amendment (Article 22bis) and the status

of the CRC in national law mean that the CRC is frequently invoked
in litigation and some judges and lawyers are very familiar with
children’s rights principles. Most interviewees accepted that Belgium
has achieved a very good legal framework that is largely compliant
with the CRC. Having established a children’s rights legal framework,
the focus has now shifted onto how to ensure the development of a
children’s rights culture in practice. At the same time, interviewees
remarked on the existence of political complacency that so much
has been achieved for children’s rights and agreed that Belgium had
reached a plateau. Efforts are now focused on ensuring that the
many gains made in recent years are not undone.

4.2.3 Non-legal measures of implementation

Different approaches and strengths in the implementation of
children’s rights are evident in each of the Communities. The Flemish
Community appears to have a strong legal framework for children’s
rights, whilst funding for youth and education is strong in the French
Community. In the Flemish Community, policy on children’s rights

is coordinated by the Minister for Education and Youth, and in the

137 Coordination des ONG pour les

droits de I'enfant (CODE) and the
Kinderrechtencoalitie Vlaanderen,
Alternative Report by the NGOs

on the Implementation of the UN
Convention on the Rights of the

Child in Belgium, 2010; Délégué
Général aux droits de I'enfant and the
Kinderrechtencommissariaat, Report of
the Children’s Rights Commissioners
of the Flemish and the French
Communities regarding the third and
fourth reports from Belgium, 2010.
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French Community by the Minister-President. However, there is no
. designated minister at federal level with respect to the coordination of
A system of child policy on children’s rights. Both the Flemish and French Communities
impact assessment have Commissioners for Children and in May 2010 an Ombudsperson
. . was established in the German Community.
was introduced in
the Flemish Community  InApril 2004, the Flemish Government approved an Action Plan
. for the Rights of the Child and this was subsequently incorporated
in 1997. into the Belgian National Action Plan for Children (2005-2012).
In June 2010, they adopted a second action plan following the
recommendations of the UN Committee on the Rights of the
Child, in November 2011, the French Community followed suit.
Interviewees noted that the Federal Government did not follow this
initiative and has no intention to do so, thus highlighting the gap
between the Federal and the Regional Governments in this regard.
The Committee expressed concern that the National Action Plan for
Children (2005-2012):
* does not contain clear goals, targets, indicators and timetables, or
any monitoring mechanism?'®
e target training at all professionals working with and for children
and does not cover all aspects of the CRC;
¢ has inconsistent human rights education that is still not an explicit
element of school curricula.™®

Interviewees highlighted the extent to which legal education delivered
to all disciplines has improved and the results of this are now apparent
from a well-informed community of children’s rights professionals.

A system of child impact assessment was introduced in the Flemish
Community in 1997. This decree requires all proposed legislation on
138 UN Committee on the Rights of the matters that have a “direct” impact on children to be assessed, and
Child, Concluding observations: Belgium,  all measures to mitigate or avoid likely damaging effects to children
CRC/C/BEL/CO/S=4, 2010, paragraph 15 44 e jdentified. A further decree in 2008 extended this to a Youth

139 UN Committee on the Rights of the . .
Child, 2010, paragraph 25. and Child Impact Assessment and increased the target group to 25



years. The Assessment, known under the acronym JOKER, was
evaluated in 2012."° The evaluation found that those working with
the JOKER do not have the resources needed to fully understand the
impact of measures on children and the impact assessment comes
too late in the law-making process. Plus, many of the assessment
reports are not much more than a formality check, it is restricted to
draft acts that are perceived to have a direct impact on children, and
there is no obligation on the Government of the Flemish Community
to take account of the child impact reports when finalising
legislation.”™ Consideration is being given to integrating the JOKER
into the Regulatory Impact Assessment (RIA) in order to maintain the
child and youth's perspective in RIA mainstreaming. However, there
is some evidence that developments in the Flemish Community

are having an impact on the other communities, with child impact
assessment currently being considered in the French Community.'#?
The latter has also followed the former in appointing a Coordinating
Minister in Children’s Affairs.

In the French Community, a decree of 4 March 1991 provided for the
participation of children and young people. Under this decree, “no
assistance measures can be taken unless the views of the child are
heard in advance.”' In the area of education, a mission decree of
24 July 1997 provided for the creation of “participation councils” in
schools, although interviewees expressed concern that education
law in the French Community is out of line with the CRC. In addition,
a decree of 28 January 2004 requires a report on the application of
the principles of the CRC to be produced by the Government in the
French Community to Parliament every three years.’* At the federal
level, the Act of 4 September 2002 requires an annual report on the
CRC to be submitted to the Federal Parliament. The annual federal
report is divided into two parts: the first is a general report setting
out measures adopted during the year, whilst the second covers the
federal action plan for children and sets out future priorities.®

In response to criticism from the Committee about poor coordination
between the various Regions and Communities in Belgium, the
Belgian National Commission on the Rights of the Child was set up
in 2007 with representatives from government departments, NGOs
and each of the Communities. In addition to drafting the State Party
report, the Commission is tasked with monitoring and reviewing
measures to implement the CRC throughout Belgium, facilitating an
exchange of information on children’s rights, and responding to the
recommendations of the Committee. Although the Commission has
helped to improve communication between the various parties, the
fact that it has no power to implement decisions or to compel action
has diluted its effectiveness.® Interviewees expressed concern about
its efficacy in this regard.

The Flemish Community appears to have led the way in the
implementation of children’s rights in Belgium and has a particularly
well developed infrastructure. The complexity of Belgium’s political
structures — its six parliaments and varying jurisdictions between
the federal, community and regional levels — undoubtedly means
that progress can be slow, difficult and with varying results. At the
same time, interviewees noted that the Communities observe each
other's progress with interest, making for a dynamic and, to some
extent, competitive relationship. Coordination and data collection are
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very challenging, although, according to interviewees, the gains are
sometimes easier to achieve at community rather than at federal
level. Interviewees commented that this was due partly to the fact
that the federal level has had little interest in children’s issues over
the years and has instead considered it an issue for the Regions
and Communities. Belgian’s vibrant NGO community and academic
expertise have clearly played an important role, frequently together,
in the advancement of children’s rights at all levels. Interviewees
noted that a variety of innovative approaches have been used to
advance and implement CRC rights by informing the public and the
media, invoking the legal process and engaging with the political
system, sometimes simultaneously.

Concerns about children’s rights implementation that were shared by
all interviewees included poverty and the impact of the recession on
children’s lives. NGOs have commented on the lack of will on the part
of government to analyse and identify the financial means spent on
children.™ Interviewees highlighted that the treatment of children at
the margins of society (notably, separated asylum-seeking children,
children belonging to minorities, and children in the juvenile justice
system) cause particular concern. They also commented that advocacy
based on the CRC was not always effective in these areas where
competing concerns, namely the public interest, were strong factors.

4.2.4 Summary

Belgium is a good example of a country that has sought to address
children’s rights in a variety of ways. It has clearly achieved a strong
legal framework that is compliant with the CRC, and the CRC is
considered a strong and persuasive legal and political tool. At the
same time, Belgium is a particularly interesting case study of a
country where there have been differences in approaches across
the federated communities, although the complexity of its systems
cannot be underestimated. Of particular note is the status of the
CRC at a sub-constitutional level, the incorporation of children’s
rights into the Constitution, the presence of Commissioners for
Children (with complaints functions), and the development of a Child
and Youth Impact Assessment in Flanders. Focus now is based

on the further development of a children’s rights community and

on maintaining efforts to ensure progress in the advancement of
children’s rights.




4.3 Germany -

4.3.1 Context KEY POINTS
In 2010, the population of children (0-18 years) in Germany was * Germany has not incorporated
13,522,000, approximately 16.6 per cent of the total population.'® the CRC

Germany is a federal parliamentary republic, with the President as
head of State and the Chancellor as head of the German Federal
Government. Executive power rests with the Federal Cabinet, the
Bundesregierung. The Bundestag is the primary legislature and is
elected every four years by a form of proportional representation.
The Bundesrat, on the other hand, plays the role of an upper house

e Germany withdrew its
reservations and declarations
to the CRC in 2010, including
its reservation on the direct
applicability of the CRC in

with representatives from the 16 Lander. national law
Debate on the adequacy of
Angela Merkel was re-elected as Chancellor in 2009 and formed a the Basic Law for the Federal

Coalition Government consisting of the Christian Democratic Union
(Christlich Demokratische Union Deutchland or CDU), the Christian
Social Union (Christlich Soziale Union in Bayern or CSU) and the Free
Democratic Party (Freie Demokratische Partie or FDP). Joachim Gauck
became President in 2012. Germany has a civil law system.

PISA 2009 data indicate that Germany's performance in reading

Republic of Germany and the

need for greater constitutional
protection for children in

light of the country’s federal
structure, is ongoing

increased by 13 per cent between 2000 and 2009, and performance in Children’s rights are enshrined
mathematics increased by 10 per cent between 2003 and 2009. The in the majority of Lander
number of students who felt that their teachers listened to what they (Federal Region) constitutions
had to say increased by 17.9 per cent between 2000 and 2009."#° _

® There has been a particular
The percentage of young people (15-19) not in education or focus on the best interests
employment decreased from 15.6 per cent in 2003 to 13.7 per cent principle, child protection
in 2009.7%° The number of children living in relative poverty fell from and on children’s
10.7 per cent in 2000, to 8.5 per cent in 2009.'8" Public expenditure participation rights.

on education appears to have remained fairly stagnant at 4.46 per
cent GDP in 2000 and 4.49 per cent of GDP in 2007, whilst total
health expenditure increased from 10.29 per cent in 2000 to 11.33
per cent in 2009.1%2

4.3.2 Implementation in law
Application of the CRC in German law

Upon ratifying the CRC, Germany entered a declaration stating that
it would not apply it directly. Germany's current State Party report
asserts that “the Lander only consented to the ratification of the

CRC subject to the proviso that the declaration was submitted in 148 United Nations Children’s Fund, 2012a.
order to counter the risk of misinterpretations or overinterpretations 122 \?VE%?'BZOF 2012 There
153 . . . . . . . orld Bank, . There is no
Qf the. CRC. This posmon was reaffirmed in d|scu§5|ons with disaggregated childhood data available
interviewees. Following appeal from the Federal Parliament to the on health expenditure.
Lander, Germany withdrew this declaration on 15 July 2010." 183 Germany, Third and fourth State Party
. . . . . . reports to the UN Committee on the

One interviewee highlighted how the process of wﬁhdrgwmg the Rights of the Child, 2010a, paragraph
reservation was drawn out and complicated by the relationship 18. Whilst the State Party report was
between the CRC and Lénder law, as well as the associated concern submitted in 2010, this has not yet

. . . . . . been examined by the Committee on
about the implications of removing the reservation. Interviewees the Rights of the Child. As examination
suggested that withdrawal of the reservation acted as an important hasllﬂgtllvet ?elen formally Schedylecli
political signal, since prior to this there was a perception that the CRC palanity ofaltemative reports Is aso
did not fuIIy apply in practice. 154 Germany, Withdrawal of reservations in

respect of articles 40 (2) (B) (ll) and (V)
of the CRC, 2010b, available at
http://bit.ly/WT2i57, accessed on 14
October 2012. See pp. 8-9 for details of
other reservations/declarations that have
been withdrawn.
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The Constitution

Article 6(2) of the Basic Law for the Federal Report of Germany
recognises the duties of parents in bringing up their children and
Article 6(3) states that children can only be separated from their
families in accordance with the law, and only if the parents or
guardians fail in their duties or the children are otherwise in danger of
serious neglect. Article 7 permits parents to decide whether children
should receive religious instruction.

The remainder of the Basic Law extends to children, albeit not
explicitly s0." NGQOs and interviewees, however, express concern
that this is insufficient.'® In 2004, the UN Committee on the Rights
of the Child noted that the CRC had not been incorporated into the
Basic Law and called upon Germany to ensure that all national and
Lander laws fully conform through an appropriate mechanism.’

Indeed, Williams suggests that, despite Article 72 of the Basic

Law permitting federal law-making where necessary to secure
“equivalent living conditions” throughout the country, the level

of influence that can be exercised by Lander Parliaments and
executives can leave considerable scope for detailed provisions to be
decided upon by the Lander."8

Debate on the adequacy of the Basic Law and the need for greater
constitutional protection for children in light of Germany's federal
structure has been ongoing,'®® most notably by the Action Alliance
on Child Rights (Aktionsbtndnis Kinderrechte, which comprises
UNICEF Germany, Deutscher Kinderschutzbund and Deutsches
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Kinderhilfswerk), the National Coalition, Germany’s Social Democratic
Party and the Children’s Commission. Interviewees suggested that
there is a need to include children’s rights in the Constitution so that
the CRC is applied across the country more systematically. They feel
that its current absence makes it difficult to implement in practice.

One interviewee highlighted how the Bundesrat is keen to grant
constitutional protection for children’s rights and had asked the
Federal Government to present draft legislation. In July 2012,
however, in what some interviewees said was a very unusual
move, the Minister of Justice publicly stated that it is not necessary
to incorporate the CRC into Basic Law as children are already
recognised as rights holders,’® even though the Federal Government
had explicitly stated in the Coalition Contract that they wanted to
strengthen child rights. A number of interviewees pointed to a
recent unsuccessful attempt to ban circumcision as evidence that
parents’ rights were still given priority over children’s rights and that
constitutional reform was needed to address this.

Germany'’s State Party report notes that, as of March 2010, child
rights in Germany have been explicitly included in all Lander
constitutions with the exception of Hamburg and Hesse. Williams
notes that 11 out of the 16 Lander enshrine one or more rights
from the CRC.161 Article 4a of the Lower Saxony Constitution,
for example, enshrines the right of children to have their dignity
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160 Discussion with interviewees. See also
Germany, 2010a.

161 Williams, J., 2011.

162 Constitution of Lower Saxony, 1993;
Constitution of the Land of Brandenburg,
1992; Constitution of Berlin, 1995;
Constitution of North Rhine-Westphalia,
1950.



Child rights in Germany
have been explicitly
included in all Lander
constitutions with
the exception of
Hamburg and Hesse.

respected, to be brought up without violence, live in conditions
appropriate to their age, and be protected against physical or mental
neglect and maltreatment, whereas Article 4 enshrines the right to
education. Article 27 of the Brandenburg Constitution demonstrates
the rights of children in relative detail, and, in addition to the above
rights, grants children “legal status by law that does justice to

their growing capacity to reason by recognising their increasing
independence”. Brandenburg also sets out the aims and right to
education similarly to Articles 28 and 29 of the CRC. The Berlin
Constitution establishes the right of the child to an upbringing free
from violence in Article 13, and for the State to “respect, protect and
promote the rights of children as individual personalities.” Similar
provisions are contained in Article 6 of the North Rhine-Westphalia
Constitution.162 One interviewee questioned the legal significance
of these, suggesting that they were statements of aspiration that
gave a “tailwind” for advocacy. Another said that, whilst it was good
that the Lander were taking the initiative, the lead should come from
Federal Government in the form of constitutional change.

Integration into domestic legislation and
supplementary measures

The best interests of the child are highlighted as a guiding principle
of the German legal order, although the extent to which this has
been explicitly integrated in legislation varies. Recently, the Federal
Government has focused on child protection and on 1 January 2012,
a new child protection law came into force. Interviewees highlighted
this legislation as an exemplar of child protection and indicated that
this had emerged in the face of cases relating to child deaths and
child neglect. One interviewee suggested, however, that concepts of
“need”, well-being and best interests continue to be granted greater
priority on the political agenda than child rights.

Growing attention appears to have been paid to participation rights.
Several interviewees suggested that this was an area in which

the CRC had direct influence. The right of children to participate

in decision-making processes regarding child and youth services

at federal level is enshrined in Book VIl of the Social Code (Child
and Youth Services) (Section 8(1)) (1990), alongside the right to
assistance for his or her development and the right to education.
The guidelines to the Child and Youth plan of the Federation (2009)
also highlight the participation of children in developing children’s
services. Section 159 of the Act on Proceedings in Family Cases
and in Matters of Non-contentious Litigation obliges judges to

listen to the child in family court proceedings where this may have
implications for the decision, and each child who has reached 14
years may exercise a right of complaint in all matters affecting them
without the participation of his/her legal representative (Section 60).
Interviewees did express concern, however, that, whilst children
were increasingly being given opportunities to participate in a variety
of decisions and settings, the extent to which their views were
being given due weight was questionable, as was the participation
of vulnerable groups of children such as children with disabilities and
refugee children.

Book VIl of the Social Code (Child and Youth Services) (Section
8(1)) (1990) places an obligation on the Federal Government, the
Bundestag and the Bundesrat to report on the situation of, and



developments relating to, children during each legislative period.

However, the extent to which these reports are based on child rights

is not clear.’®® Elsewhere, Article 9(3) of the CRC is cited as one of
the reasons behind changes to the enforcement of custody and
access rulings in family court proceedings,'®* while an amendment
to the Civil Code (Article 1631) in 2000 enshrines children’s right to a
non-violent upbringing by, inter alia, banning corporal punishment in
the home. Interviewees consistently highlighted the latter as one of

the most significant legal developments in recent years, and one that

was influenced by the CRC. One interviewee also noted that whilst
this legislation gave rise to concern among politicians that judges
would intervene in family life, these fears had not materialised.
Interviewees also expressed concern that, despite the withdrawal
of the reservation concerning “the entry of aliens and the conditions
of their stay,” ' national law does not comply with the CRC. In
particular, the best interests principle is not enshrined in the Asylum
Procedure Act and, in some laws, refugee children are treated as
adults from 16 or 17 years.

The legal age for voting in Bundestag or Landtag (Land Parliament)
elections is 18 years across all Federal Lander. In Bremen, the
Electoral Act was amended in 2009 to allow young people to vote
in the District Parliament Elections from 16 years. Young people
can now vote at 16 years in local elections in Lower Saxony, Berlin,
Mecklenburg-Western Pomerania, North Rhine-Westphalia, Saxony-
Anhalt and Schleswig-Holstein.

At Lander level, the right to participation is also contained in
individual municipal codes. Section 47 of the Schleswig-Holstein
municipal code, for example, stipulates that the municipality

must “suitably involve children and juveniles in plans and projects
affecting their interests” and that “in the implementation of plans
and projects affecting the interests of children and juveniles, the
municipality must suitably explain how it has taken these interests
into consideration and implemented participation in accordance
with Section 1 of the Schleswig-Holstein Municipal Code. "% Similar
provisions are contained in the Municipal Codes of Rhineland-
Palatinate and Lower Saxony. In Hessen, a provision for the
participation of children and young people in local government
planning and projects has been introduced in the course of a reform
of the Hessian local by-laws and rural district regulation.'®’

In its ruling of 1 April 2008,'®® the Federal Constitutional Court
emphasised that the fundamental parental right contained in Article
6(2) of the Basic Law also entails a fundamental right for children.
The Federal Constitutional Court has also ruled that, in case of a
clash of interests between children and parents, the best interests
of the child must “have the last word”.'® In addition, case law of
the Federal Constitutional Court, of the Federal Court of Justice
and of the Higher Regional Courts presumes that the courts are
obliged to hear children in person from the age of three to four
onwards."® Whilst the UN Committee on the Rights of the Child
was complimentary about the legislative developments relating to
participation rights and the ban on corporal punishment, it expressed
concern that the former principle was not fully applied and duly
integrated in practice and that there was a lack of comprehensive
data and information on the impact of the latter.””
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4.3.3 Non-legal measures of implementation

The implementation of the CRC is coordinated within the Federal
Government by the Ministry for Family Affairs, Senior Citizens,
Women and Youth, whilst the Lander are linked by the Association

of Supreme Land Youth Authorities and the Land Youth Ministers.
Within the Bundestag, the Commission to Safeguard the Interests

of Children (the Children’s Commission), a parliamentary body
established in 1988, is a subcommittee of the Committee for Family
Affairs, Senior Citizens, Women and Youth, which aims to represent
children’s interests. Each of the parties represented in the Bundestag
appoints one member to the Commission. The Chair of the
Children’s Commission rotates between the parties. One interviewee
suggested that the establishment of the Children’s Commission

was a compromise in the absence of an independent monitoring
mechanism. The Children’s Commission has called for powers to
allow it to initiate legislation in its own right. Germany does not have
an independent children’s rights institution. Interviewees called

for the establishment of an independent ombudsperson at federal
level and suggested that this was crucial in furthering effective
implementation of the CRC in Germany.

The Federal Government adopted a National Action Plan for a Child
Friendly Germany 2005-2010, in 2005. The six themes include
“participation” and “international obligations”. The Action Plan
required “cooperation between different stakeholders at federal,
Land and local authority level”, however, this did not appear to

be underpinned by legislation or a statutory duty to cooperate.
Implementation of the Action Plan was coordinated by a steering
group made up of Federation, Lander and local authorities, as

well as other key stakeholders (academics and non governmental
organisations). Germany's current State Party report notes that
children and young people played an active role in the development
of the Action Plan and that they were involved in its implementation
Plan through activities under the auspices of the German Federal
Youth Council and the Youth Participation Service Agency.
However, interviewees suggested that the Plan had not been well




implemented and stated that it was not being continued. One
interviewee suggested this was because the objectives of the Action
Plan had been perceived to have been met and so a child protection
action plan had been put in place from 2011 instead.

In general, data collection relating to children was not perceived

to be a problem. The German Institute of Youth Studies produces

a series of research reports on children and youth, including
longitudinal studies.’”? Interviewees suggested that knowledge of
the issues that need to be addressed is not a problem in Germany,
but that addressing some of the known issues was. In its 2004
Concluding Observations, the UN Committee on the Rights of

the Child recommended that Germany develop a system of

data collection and indicators to be consistent with the CRC and
disaggregated by gender, age, and urban and rural area. They called
for specific emphasis on those who are particularly vulnerable, such
as foreign children, and encouraged Germany to use these indicators
and data in formulating policies and programmes for the effective
implementation of the CRC.™"3

The Committee has previously expressed concern that most children
and adults, notably those belonging to vulnerable groups, were not
aware of the rights contained in the CRC."”# In a national survey,
only one out of seven children between 6 and 15 years old knew of
the CRC."”® These concerns continue to be reiterated and levels of
awareness are perceived to be a key barrier to further progress. One
interviewee expressed concern that members of the judiciary may
not be aware that Germany had withdrawn its reservation, whilst
others were of the view that despite increasing awareness of child
rights, there was much less knowledge and awareness of the CRC's
content and how it operated in practice.

In addition to translated publications on the CRC, an interactive
dedicated website targeted at children and parents has been
developed by the Ministry for Family Affairs.'® Similar websites
have also been developed by some Lander, such as Rhineland-
Palatinate’”” and Berlin."”® Interviewees continued to emphasise
the need for more systematic training on child rights at all levels,
including federal, Lander and local, so that child rights did not turn
into an abstract concept.

4.3.4 Summary

There has been considerable progress in Germany with respect to 172 Deutsches Jugendinstitut, ‘Research

. . : . . ) on children and families at the interface
the integration of the best interests principle and child protection between science, policy and practice’,
legislation. The withdrawing of the declaration on the applicability of 2012, available at www.dji.de, accessed
the CRC and legislative measures taken with respect to participation on 14 October, 2012.

g M Y Y p 173 National Coalition for the Implementation
at both federal and Lander levels are also noteworthy. However, of the UN Convention on the Rights of the
interviewees did highlight the need for better coordination and Child in Germany, 2004, paragraph 19.

. . . .. , 174 National Coalition for the Implementation
monitoring, particularly in light of Germany’s federal structure. of the UN Convention on the Rights of the
Political support for the inclusion of the CRC in Basic Law is Child in Germany, 2004, paragraph 19.

175 National Coalition for the Implementation

increasing, but it does not yet have the two-thirds majority required.
Interviewees suggested that the as yet unscheduled examination of
Germany'’s periodic report, to be carried out by the UN Committee on

of the UN Convention on the Rights of the
Child in Germany, Supplementary report
of the National Coalition, 2010, p. 7.

176 Available at www.kinder-ministerium.de

the Rights of the Child and the 2013 Federal Elections, will present
opportunities for more in-depth discussion and debate on the issue.

177 Available at www .kinderrechte.rlp.de
178 Available at www.jugendnetz-berlin.de



KEY POINTS

¢ The CRC has not been
incorporated into domestic law

¢ The Irish Constitution contains
a small number of provisions
that relate to the rights of
children and families

® On 10 November 2012,
Ireland voted to amend its
constitution to protect and
improve children’s rights

® |reland has a National
Children’s Strategy and a
longitudinal study on child
development, and is currently
developing a new national
participation policy.

179 United Nations Children’s Fund, 2012a.

180 See further Kilkelly, U., ECHR and Irish
Law, 2nd ed., Jordan Publishing, Bristol,
2008a.

181 See Kilkelly, U., Children’s Rights in
Ireland: Law, policy and practice, Tottel
Publishing, Haywards Heath, 2008b.

182 United Nations Children’s Fund, 2005.

183 Central Statistics Office, ‘Survey on
income and living conditions’, 2011,
available at http://bit.ly/SOaRakE,
accessed on 14 October 2012. For
more information see End Child Poverty
Coalition, Child Poverty: Ireland in
Recession, End Child Poverty Coalition,
Dublin 2011.

4.4 Ireland
4.4.1 Context

In 2010, the population of children (0-18 years) in Ireland was
1,114,000, about 25 per cent of the total population.'®

The Republic of Ireland has a parliamentary government with a five-
year term and a directly elected President with a largely ceremonial
role. Enda Kenny of Fine Gael has been Prime Minister (Taoiseach)
since 2011. The Government of Ireland is currently led by Fine Gael
in coalition with the Labour Party.

Ireland has a common law system. Under Article 15.2.1 of the Irish
Constitution, “the sole and exclusive power of making laws for the
State is vested in the Oireachtas” (Parliament) meaning that Ireland
operates a dualist system whereby only those international treaties
incorporated into Irish law by the Oireachtas have effect in Irish law.

The European Convention on Human Rights Act (ECHR, 2003) gave
further effect to the ECHR in Irish law by way of sub-constitutional
interpretive incorporation, meaning that the courts are required

to interpret the rights incorporated into the legislation in light of
the Irish Constitution and “organs of the State"” are bound to act

in compliance with the ECHR.™° No other human rights treaties
have been incorporated into national law and, as one interviewee
noted, Irish legal culture is not instinctively inclined to support the
incorporation of international instruments or the justiciability of
economic and social rights. Accordingly, the CRC has no legal force
in Irish law."™®" Ireland has reported to the UN Committee on the
Rights of the Child in both 1998 and 2006.

Ireland’s 2010 submission to the Universal Periodic Review indicates
that gross expenditure on education increased by 121 per cent from
2000 to 2009: from €4.23bn to €9.36bn (although public sector
salaries increased significantly during this period). The proportion of
children living in relative poverty decreased from 16.8 per cent in
2000, to 15.7 per cent in 2005,® but more recent data suggest that
these gains have been completely eradicated by the impact of the
recession; in 2010, the figure stood at 19.5 per cent.”® Educational
data suggest that Ireland’s performance in reading declined by 31




per cent between 2000 and 2009, and performance in mathematics
declined by 16 per cent between 2003 and 2009.'8 The proportion
of students who felt that teachers listened to what they had to

say increased by 4.2 per cent between 2000 and 2009.'8 The
percentage of 15-19 year olds not in education or employment
increased from 11.5 per cent in 2003 to 20.8 per cent in 2009.8¢

4.4.2. Implementation in law
Constitutional reform

The Irish Constitution dates from 1937. It contains a Bill of Rights
and provides for the separation of powers and judicial review of
legislation and administrative acts. Articles 40 to 44 contain a number
of personal rights provisions and a small number of these relate
specifically to children. In particular, Article 42 contains provisions
relating to education that have been litigated successfully to advance
the rights of children with disabilities.’™ Under Article 40(3), the
State guarantees to protect and vindicate the personal rights of the
citizen. Although this has shown potential to be interpreted positively
in respect of children’s rights,'®® it has not been fully realised. Article
41 concerns the family, interpreted by the courts as the family based
on marriage, and recognises that the rights of parents are inalienable
and imprescriptible (cannot be given or taken away).’® According to
interviewees, this places the family at the top of the constitutional
rights hierarchy, meaning that the best interests of the child will
always defer to the rights of parents.™ Article 42(5) provides that “in
exceptional cases, where the parents for physical or moral reasons
fail in their duty towards their children, the State by appropriate
means shall endeavour to supply the place of the parents, but always
with due regard for the natural and imprescriptible rights of the
child”. The result of this is to set the threshold for State intervention
in the family at a very high level and, in its application, means that
decisions to intervene in the family focus on parental failure rather
than the autonomous interests or rights of children.’' This has had
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very serious consequences for the State’s ability to intervene in
an effective manner to protect the rights of children.'? It has also
frustrated the adoption of children in certain circumstances.'®

National and international bodies, including national inquiries,
children’s organisations, the Ombudsman for Children, the Council of
Europe Commissioner for Human Rights and the UN Committee on
the Rights of the Child have highlighted the need for constitutional
reform to give expression in the Irish Constitution to the autonomous
rights of the child.”® In 2010, a cross-parliamentary report proposed
a wording that sought to give constitutional expression to the best
interests of the child and the child’s right to be heard, whilst also
amending Article 42(5) to provide for proportionate interference

in the family to protect the child’s interests. It was also proposed

to recognise the right of the child to protection from harm and to
education.’® Interviewees noted that the Minister for Children and
Youth Affairs is currently taking advice from the Attorney General

as to the precise wording to put to the people in a Children’s
Referendum, which is due to take place in November 2012. Some
interviewees expressed hope that meaningful reform would finally
be forthcoming in this area and noted its potentially transformative
effect on law and practice. They were not overly optimistic, however,
that these would be based on the CRC. The poor level of public
awareness about children’s rights was cited by several interviewees
as a particular concern, especially in contrast to child protection
about which there is a high level of public awareness and sympathy.

On 19 September 2012 (subsequent to the study visit), the
Government published the wording of a constitutional amendment,
which was passed by a majority of voters on 10 November 2012.
The wording requires legislation to be enacted for provisions for the
best interests of the child to be paramount and for the views of the
child to be heard in proceedings that are concerned with their safety
and welfare in terms of guardianship, custody or access. It also
makes provision for children to be adopted or placed voluntarily for
adoption, and adjusts the threshold for intervention by the State in
the family to protect the rights of the child. The proposal intends that
the State will recognise and affirm “the natural and imprescriptible
rights of all children and shall, as far as practicable, by its laws
protect and vindicate those rights.”

Integration into domestic legislation

Ireland’s progress in integrating the CRC into domestic legislation

has been limited. Interviewees noted that Irish child law omits

significant aspects of children’s rights or falls short of the CRC, for

example:

e The Adoption Act 2010 does not include provisions for information
and tracing

e some legislation has been diminished or diluted by amendment,
such as the Children Act 2001, which was amended in 2006 to
lower the age of criminal responsibility

e some laws have important provisions that have never been
commenced, like the Education for Persons with Special Needs
Act 2004 and the Children Act 1997 that was designed to enable
children to be heard in private family law cases, whereas the
provisions of others could be enhanced to give greater protection
to children.



Interviewees linked the lack of progress in this area to the weak
constitutional position of children.’ An example of this is the Child
Care Act 1991 (the child protection framework). This requires that
the child’s welfare must be the first and paramount consideration,
but that it must happen with due deference to the constitutional
rights of parents. On a positive note, one interviewee noted that
reform of Ireland’s adoption law, including the incorporation of the
Hague Convention on Inter-Country Adoption, finally took place via
the Adoption Act 2010. This has provided a strengthened regulatory
framework that aims to ensure that the best interests of children are
protected and that their views are taken into account in the adoption
process. The Children Act 2001 was also amended in 2006 to require
judges to take the best interests of the child into account during
criminal sentencing. Another interviewee noted that second-level
(secondary) schools are now obliged by the Education Act 1998 to
encourage the establishment of a student council. These are now
commonplace, although there are not yet models of good practice.
Legislation is currently being drafted on mandatory reporting, which
places the existing national child protection guidelines on a statutory
footing, and creates a legislative framework for the vetting of
individuals in contact with children. However, physical punishment
has not yet been abolished and, overall, the CRC carries little weight
in the legal system. Furthermore, there are scant references to the
CRC in litigation or jurisprudence.'®” Overall, as one interviewee
noted, the approach of the legislature has been inconsistent, with
the result that Ireland has only witnessed partial and imperfect
transposition of CRC principles into primary legislation.

Overall, Irish child law does not compare favourably with the CRC
and, although there has been some integration of the principles of
Articles 3 and 12, the Constitution has impeded progressive reform.
In 1998, having examined Ireland’s first report, the UN Committee
on the Rights of the Child recommended that Ireland act further to
incorporate the CRC into Irish law, taking due account of its general
principles, and that it implement national proposals to make children
a subject of rights under the Constitution.'®®

In 2012, Ireland’s Special Rapporteur on Child Protection, Dr Geoffrey
Shannon, recommended the full incorporation of the CRC.™®®

4.4.3 . Non-legal measures of implementation

Since 2011, Ireland has had a full ministry for Children and Youth
Affairs (although there had been a junior ministry in this area and

a departmental unit responsible for developing and implementing
national policy since 2000). In 2000, The National Children’s Strategy
2000-2010: Our Children — Their Lives, was adopted, and in 2004, the
Ombudsman for Children was established.??® (The former is currently
being revised).?”’ One interviewee noted that successive governments
have been keen to stress the strong connection between these
developments and Ireland’s obligations under the CRC.

The Ombudsman for Children, in place since 2004, can, inter alia,
investigate complaints from children against public authorities,
including schools, hospitals, and child protection services,

but not prisons or the asylum system. Unlike the Irish Human
Rights Commission, which can intervene as amicus curiae,?*
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the Ombudsman has no authority to intervene in legal action.

Nonetheless, interviewees made clear their view that the

Ombudsman, which has a mandate to protect and promote the

rights of children, has a strong record at holding the Government to

account on child rights issues. The Ombudsman has various powers,

including:

¢ the provision of advice to the Government on legislation and other
matters concerning children

¢ the conduct of investigations

¢ the handling of complaints against public authorities and
undertaking research

¢ education and raising awareness in the advancement of
children’s rights.

Interviewees were strongly supportive of the Ombudsman’s work,
especially in relation to separated children, children in detention

and children in care/child protection. One interviewee noted that a
stronger culture of monitoring and evaluation of policy and practice
in light of CRC obligations would also assist in this regard, although
it is clear that the Office already undertakes important work in this
area.?®® Another interviewee highlighted the Ombudsman'’s ability to
withstand cutbacks and mergers that have affected other parts of
the human rights sector as a major success in the implementation of
child rights in Ireland.

The National Children’s Strategy 2000-2010 states as its goals that:
1. children will be heard

2. their lives will be better understood

3. children will receive quality support and services.

All three goals have been followed through with more precise
initiatives, and interviewees made it clear that stating these goals in
national policy had a significant and positive effect on the realisation
of children’s rights in practice. Although clearly an ambitious policy




instrument for its time, the Strategy, which is thin on detailed plans,
timescales and resourcing, could not be considered to be a blueprint
for the implementation of the CRC.2%

©
w
(o))
OF
=
=y
o))
T
o
=
=)
=
==
N

With respect to the first goal of the National Children’s Strategy
2000-2010, a whole range of innovative and ambitious participation
initiatives have been taken, including the development of structures
for children to feed into local decision making. The initiatives also
incorporate children’s views in policymaking for mental health,

play, leisure, hospital design, education and alternative care. These
are now starting to be documented and evaluated. Independent
evaluation has been built into most initiatives, particularly Comhairle
na nOg (Ireland’s Youth Parliament) and the Children and Young
People’'s Forum. The independent evaluation will attempt to
investigate impact further, as opposed to just output and process. A
new participation policy is being developed to drive this goal in the
period covered by the next strategy (2012-17). The next strategy
will not be completed in 2012, however, wide-scale consultation
with children, stakeholders and the public, has now taken place

and this will be combined to inform the strategy, which is more
likely to be a 2013 strategy. Interviewees noted that more progress
has been made with respect to children’s participation in collective
decision making, such as the Comhairle na nOg or community
policing fora, than in individual decision making, like health-care or
family law matters. Success in the former was linked directly to the
clear policy imperative provided by the National Children’s Strategy
2000-2010, putting the infrastructure in place to help embed
participation in government decision-making, as well as the work

of participation champions in government departments. Those who
have been exposed to the benefits of participation for children and
for the decision-making process support it, but progress in the wider
development of a children’s rights culture is slow.

Regarding the second goal of the National Children’s Strategy
2000-2010, a research agenda has ensured significant investment
in academic research, graduate education (PhD scholarships) and
the national longitudinal study (called Growing up in Ireland). The
latter is gathering qualitative and quantitative data about almost
20,000 children in two age-cohorts (from age nine months and nine
years). One interviewee explained that this research is focused

on outcomes and concerns health and development, well-being,
educational achievement and intellectual capacity. The quantitative
data are being supplemented by interviews with caregivers, teachers
and with the children themselves in the older cohort. The research

is producing a wealth of information and a clear evidence base for
policymakers. Interviewees considered this to be its significant
strength. Although it is not yet possible to see whether policy
development is being informed by the data due to the slow iterative
process of policy formation, it was noted by interviewees that the
study is well supported by the Government (evidenced by the recent
financial commitment to continue with another data sweep), which
is promoting its wide use among researchers. This approach to
research, policy and practice is incorporated into the Department of

Children and Youth Affairs’ National Strategy for Research and Data 204 Kilkelly, U., 2008.

on Children’s Lives.2% 205 Department of Children and Youth
Affairs, National Strategy for Research
and Data on Children’s Lives 2011-2016,
Government Publications, Dublin, 2011.
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Finally, with regard to the third goal, the Government published
the Agenda for Children’s Services in 2007 to set priorities in this
area and to provide an impetus for the reform of social and health
services. A new Child and Family Agency is being established to
ensure that the needs and interest of children and families are
secured more effectively. This confirms a commitment to ensure
that infrastructure is in place to drive reform. This would involve

a dedicated Ministry for Children and Youth Affairs and an agency
that is separate from the Health Service Executive, where children
arguably get lost amongst bigger health priorities.

Although visibility and emphasis to date has been on child
protection, it is hoped that the constitutional referendum will shift
emphasis onto children’s rights. Public and political awareness and
understanding of children’s rights remains a barrier to this, however,
as does the extent of political commitment to rights as opposed to
protection principles.

Progress has undoubtedly been achieved in relation to a whole
range of children’s issues through the enactment of policy and
practice initiatives in Ireland within the last decade, and in coupling
new policy with investment (for example, READY, STEADY, PLAY!
A National Play Policy came with a budget, inter alia, that funded
the provision of playgrounds).?°® The creation of a full Minister for
Children and Youth Affairs has raised the profile of children’s issues
at a political level and has ensured that the issues remain high on
the public agenda in the area of child protection (if not in children’s
rights).?”” The Minister’'s presence at the cabinet table means that
there is specific budget provision for children’s services. This is
likely to increase with the establishment of the new Child and
Family Agency.?®® The Ombudsman for Children has also been very
effective on particular issues, such as separated children, children
in detention, and child protection services. The Ombudsman has
successfully effected change by engaging directly with service
providers and employing a range of other innovative approaches; for
example auditing the investigation function from a children’s rights
perspective to broaden awareness among administrative decision-
makers about children’s rights.?%

There has been significantly less achieved in addressing the status
of the child in Irish law and in giving expression to children’s rights in
statute or constitutional form. Interviewees noted the gap between
understanding and supporting the need to protect children, and the
awareness that, under the CRC, children have rights. The treatment
of children in the court system, whether in the child care, family

law or criminal law proceedings, remains lamentable.?'® Children are
rarely party to family law proceedings, are only appointed a guardian
ad litem in rare cases, and are unable to sue without a “next friend”,
meaning that they do not have direct access to court.?"

A recent independent review of the deaths of children in care
found that the majority of children whose files were reviewed

did not receive adequate child protection service.?'? The current
constitutional provision means that the determination of disputes
between families and the State are not, as a matter of law, focused
on what is in the best interest of the child and interviewees

noted that this remains a significant problem. This was raised by




all interviewees as a significant “roadblock” to the realisation of
children’s rights in Ireland.

Kilkelly has identified a number of barriers to the implementation
of children’s rights in Ireland, including: a lack of awareness on

children’s rights among children, parents and those working with and

for children; failure to listen to children’s views, lack of a complaint
mechanism or remedies; and a lack of significant and sustained
investment in children’s services. These barriers were identified by
interviewees also, who pointed to a lack of political awareness of the
importance of children’s rights as a key issue across all areas of the
child’s life — education, health, family life — and not just in the area of
child protection.?'

Interviewees highlighted that cutbacks in services affecting children
caused by Ireland’s national debt and involvement with the IMF/

EU loan programme — notably in education support services and in
health care — were already having a serious impact on the extent

to which children enjoy their rights.?'* Key children’s organisations
have seen the effect of this on the most vulnerable children and
families, many of whom are struggling to cope and they have seen
their services stretched beyond capacity.?'® Even though there is no
impact assessment mechanism in place, interviewees noted that
the necessary independent evidence is available to inform decision-
making with regard to their consequences for children. According to
interviewees, however, the imperative to save money and reduce
Ireland’s debt dominates the discussion with little consideration
given to the long-term effects on children of these decisions.

4.4.4 Summary

Ireland is an example of a country where progress has been made
in policy rather than legislative terms. The National Children’s
Strategy has led to the establishment of structures that enable child
participation in decision-making and it has supported enhanced
research capacity on children’s issues, including a longitudinal study.
Ireland has an Ombudsman for Children with a strong mandate, but
there is little litigation involving children’s rights. Although there has
been some legislative reform to bring Irish law into line with the
CRC, certain gaps remain. The Constitution is considered to present
a roadblock to greater implementation of the CRC.

On 10 November 2012, Ireland voted to amend its constitution

to protect and improve children’s rights. Taoiseach Enda Kenny
described the result as a “historic day” for the children of Ireland.
“It is the first time the constitution of this Republic will recognise
them as citizens in their own right,” he said. The constitutional
amendment will lead to the development of legislation that makes
the best interests of the child the paramount consideration in any
legal proceedings, and allow for the child’s views to be heard in child
protection and welfare cases.
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KEY POINTS

e The CRC was incorporated
into domestic law in 2003

® Proposals to incorporate
some child rights into the
Constitution are currently
under consideration

® From 2003, the CRC's general
principles (notably Article 3,
the best interests principle,
and Article 12, the right to be
heard) were integrated into
legislation in a range of areas

® There remain gaps in available
mechanisms to enforce,
supervise and monitor
implementation.

Norway has been a
pioneer in the field of
children’s rights.
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4.5 Norway
4.5.1 Context

In 2010, the population of children (0-18 years) in Norway was
1,114,000, about 23 per cent of the total population.?'® Norway is

a constitutional monarchy and a parliamentary democracy with the
King as head of State. The Storting is the Norwegian Parliament
and elections for this are held every four years. The Prime Minister
of Norway is Jens Stoltenberg of the Norwegian Labour Party
Arbeiderpartiet or AP and Government takes the form of a coalition
between the Labour Party, the Socialist Left Party (Sosialistisk
Venstreparti or SV) and the Centre Party (Senterpartietor or Sp) —
the Red-Green coalition. Norway has a civil law system and the
CRC was incorporated into domestic law in 2003. Norway has

an Ombudsman for Children under Act 5 of 6 March 1981, and a
Minister for Children, Equality and Social Inclusion.

Norway has been a pioneer in the field of children’s rights.?"”
Interviewees indicated that concern for its international reputation has
played a significant role in this regard. Norway's media pay significant
attention to the reporting process before the UN Committee on the
Rights of the Child, which has had a positive effect. Norway has had
two members on the Committee, Lucy Smith and Kirsten Sandberg,

a current member. Interviewees noted that the relationship between
the Government and civil society is very constructive. They expressed
concern, however, that Norway's failure to sign or ratify the Third
Optional Protocol illustrates the Government'’s wavering commitment
to children’s rights, although most interviewees conceded that
ratification would eventually take place.

In 2009, Norway was ranked second out of 24 countries with respect
to health well-being,?'® while the number of children living in relative
poverty decreased from 3.9 per cent in 2000, to 3.4 per cent in 2005%'°
but increased to 6.1 per cent in 2009.22° The percentage of 15-19 year
olds not in education or employment fell from 10.6 per cent in 2003



10 9.4 per cent in 2009,??' but along with bullying in schools was cited
as a serious ongoing concern by interviewees. Public expenditure on
education has decreased from 7.5 per cent of GDP in 1998, to 6.4 per
cent of GDP in 2008.222 Norway's performance in science improved by
13 per cent from 2006-2009, and the variation in student performance
decreased by 23 per cent from 2000-2009.2° The number of students
who felt that their teachers listened to what they had to say did not
change significantly.??

4.5.2 . Implementation in law
Incorporation of the CRC into the Constitution

Norway has a written constitution with human rights protection,
however there is currently no reference to children’s rights. In 2009,
the Presidium of the Storting set up a Human Rights Commission
to prepare and propose recommendations for a revision of the
Constitution to strengthen the position of human rights. In 2011,
the Storting’s Human Rights Commission reported general
dissatisfaction with the extent of human rights protections in the
Norwegian Constitution.??® It concluded that “the protection of
rights in the Constitution should cover, at minimum, those central
human rights that form the basis of the international human

rights CRCs endorsed by Norway".??® The proposals include an
acknowledgement that the family is the fundamental unit of society
(8 103) and make provision for the right to education (8 109). In
addition, the Commission proposed giving express protection to
children’s rights (§ 104), including the right to be heard, the right to
have best interests as a fundamental consideration, and protection
for the child’s right to personal integrity.??’
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222 World Bank, 2012.

223 OECD, 2010.

224 OECD, 2010.

225 Human Rights Commission, Report to
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human rights in the Constitution, 2011,
p. 3, available at http://bit.ly/Xw2Rkp,
accessed on 16 October 2012.

226 lIts view was that these human rights
protections should be collated in a new
section of the Constitution, with the aim
of raising the profile of human rights in
the Constitution, while also contributing
to increased public understanding of
(and interest in) the Constitution. Human
Rights Commission, 2011, pp. 4-5.

227 The full proposal is as follows: “Children
have the right to respect for their human
dignity. They have the right to be heard
in questions that concern themselves,
and due weight shall be attached to
their views in accordance with their
age and development. For decisions
that affect children, the best interests
of the child shall be a fundamental
consideration. Children have the right
to protection of their personal integrity.
It is the responsibility of the authorities
of the State to create conditions that
facilitate the child's development,
including ensuring that the child is
provided with the necessary economic,
social and health security, preferably
within their own family.” Human Rights
Commission, 2011, pp. 4-5.
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Improved professional

competence in
children’s rights has
resulted from the
training provided to
lawyers and judges.
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Incorporation of the CRC into statute

The Human Rights Act of 21 May 1999 No. 30 incorporated the
International Covenant on Economic, Social and Cultural Rights
(ICESCR), the International Covenant on Civil and Political Rights
(ICCPR) and the European Convention of Human Rights (ECHR) into
Norwegian law. The CRC was not initially part of this Act, but was
added in 2003 following recommendations from non governmental
organisations and the UN Committee on the Rights of the Child

in 2000.2%2 The CRC has been directly applicable and has taken
precedence over conflicting national statutes since October 2003.
Giving the CRC the force of domestic law has meant that it is now

a key tool used to advance children’s rights in both political and

legal contexts. For non governmental organisations, it frames their
discussion with the Government and Parliament. For lawyers, it
means that the CRC can be used in litigation, where it is a persuasive
force in attempts to advance the rights and interests of children.
Several interviewees identified incorporation as a critical point in the
development of children’s rights culture in Norway and explained that
it has had a knock-on effect on the development and application of
Norwegian law.

Transposing the CRC into legislation

According to interviewees, Parliament’s decision to incorporate the

CRC was accompanied by an accord to transpose it into relevant

sectoral laws. Norway has continued to make changes to its

legislation across a variety of areas. In particular, it has integrated

the general principles of the CRC (mainly Article 3, the best interests

principle and Article 12, the right to be heard) into legislation within

a range of areas, including laws on pre-school education, parental

responsibility and notably immigration. Section 3 of the Kindergarten

Act,?® for example, enshrines children’s right to:

e express their views on the day-to-day activities of the kindergarten

* be given the opportunity to take active part in planning and
assessing the activities of the kindergarten on a regular basis

* have their views to be given due weight according to their age
and maturity.

Norway has indicated that the CRC was used as the “point

of departure” for the amended Children’s Act 2005,%° which
relates to parental responsibilities, paternity, access and custody
arrangements.Z' Attention is to be paid to the child’s opinion, in
accordance with their age and maturity. At seven years, children
have the right to express their views before any decisions are
made about their family situation. At 12, the child’s opinion carries
significant weight.

The Children’s Act 2005 also integrates the best interests principle,
whilst Section 33 recognises the evolving capacities of the child. The
Patient’s Rights Act 1999 states that a child’s parents or others with
parental responsibility must hear the child’'s views before consent is
given. It also says that children from 12 years onwards are entitled
to give their opinion on all matters affecting their health. Significantly,
the best interests of the child is also integrated in the Immigration
Act 2008 (Section 38). Interviewees considered this a particularly
important achievement given that competing public interest
considerations make it difficult to advocate for children’s rights in the
area of immigration. Amendments in public administration law, civil




case law, child welfare law and adoption law also give children the
right to express themselves in cases that concern them.?3? In 1989,
the Government adopted national policy guidelines pursuant to the
Planning and Building Act, giving municipalities the responsibility to
give children the opportunity to express their views. This has been
made statutory by an amendment of the Planning and Building Act
(as amended 2008), which obliges municipalities to give children and
young people the opportunity to participate in all planning processes.
Students’ participation is anchored in the Education Act, which
provides for student councils and school environment committees.

In 2007, the Norwegian Government commissioned a study,

called the Sevig Report, to examine whether Norwegian legislation
satisfies the requirements of the CRC in the relevant areas.?®
Interviewees indicated that the Sevig Report has been influential

in bringing Norwegian law closer to the requirements of the CRC.
Kjarholt argues that, since ratifying the CRC, discourses on children’s
participation have had a particular impact on the development of
legislation and policy.?** Many interviewees confirmed that the
incorporation of Article 12, particularly in sectoral laws in areas of
child protection and welfare and parental responsibility/separation,
had resulted in greater visibility of children in legal proceedings in
these areas. No doubt the frequency with which children’s views

in these areas are heard has increased. Similarly, Article 3 has been
incorporated into many sectoral laws, including in sensitive areas
like immigration law, and has resulted in children’s interests now
being increasingly taken into account. Articles 3 and 12 are now
well represented in Norwegian's sectoral laws, a process that has
stemmed directly from the decision in 2003 to incorporate the CRC.

Some interviewees were critical about the extent to which
Norwegian child law is genuinely focused on and informed by the
rights of the child. Concern was expressed at the absence of a rights
basis in the Child Welfare Act, for example. More generally, although
the CRC's general principles are well represented in Norwegian law,
some interviewees noted that less attention has been paid to the
remainder of the CRC'’s provisions.

4.5.3 Non-legal measures of implementation

Norway's most recent State Party report indicates that a number

of actions were taken to improve coordination and monitoring of

the CRC, including: quarterly ministerial meetings; a dialogue forum

between youth representatives and the Minister for Children,

Equality and Social Inclusion; and “information and competence-

development activities” on children’s rights.?® Interviewees also

recalled that government departments take note of the CRC in

revising the relevant law and policy, although nothing systematic is

in place to ensure that this happens. Interviewees also expressed

concern at the lack of measures available to ensure the enforcement 232 Norway, 2009.

of children’s rights and to ensure that the good laws now in place 233 Not available in English.
are effectively translated into practice. The absence of child-specific 234 Kjerholt, A T., “Rethinking young

. . . . . . children’s rights to participation in
complaints mechanisms was highlighted by some interviewees as diverse cultural contexts’, in Kernan, M.,
a particular concern. Few avenues are available to children seeking S‘w?ger, Ehgand_ vain/ner;v,_/gb(ecif.)a/ﬂ’eer_

H . . relationsnips in early chi ood education

to complam_about brea_ches of ngh_ts. The Ombudsman for Ch|ldren and care, Routledge, Oxon, 2010.
cannot receive complaints from children and, although there is a 235 Norway, 2009.



remedy available (for all) at local level, this is not easily accessed
by children. Although interviewees highlighted the Ombudsman for
Children as an excellent watchdog, they considered that Norway
had inadequate supervisory mechanisms to ensure that practice
(as opposed to law) was compliant with the CRC. Overall, the view
expressed was that whilst incorporation and transformation had
achieved good laws that were compliant with the CRC, (or at least
with Articles 3 and 12), enforcement remains weak in the absence of
effective monitoring, supervision and complaints mechanisms.

Interviewees noted that improved professional competence in
children’s rights has resulted from the training provided to lawyers
and judges and, in turn, has led to increased use of the CRC in
the courts in terms of both the quality and quantity of cases taken
on behalf of children. At the same time, most litigation concerns
Article 3, rather than the remainder of the CRC's provisions.
Some interviewees noted that the view of the Supreme Court in
a judgment in 2009 that regard should be given to the General
Comments of the UN Committee on the Rights of the Child had a
positive effect on the potential for using the CRC in litigation.
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The Committee has called upon Norway to strengthen its

training activities with professionals and has recommended that
comprehensive information about children’s rights forms part of

the college and university curricula of professionals who work with
children, and on all levels of the school curricula.z¢ Interviewees
noted that there had been good progress in the training of
professionals, although few lawyers and no judges have specialised
in children’s rights. Interviewees commented that professionals
working with and for children sometimes struggled to translate the
CRC's broad principles into practice. Interviewees noted the absence
of guidance and support for decision makers. It was also highlighted
that systems need to be put in place to ensure that the weight
attached to children’s interests and views is more transparent.

Norway has indicated that the CRC is included in the curriculum
through Christianity and Religious and Ethical Education (CREE)%’
and Social Studies in primary and lower secondary education, and
that training on the CRC for professional groups is ensured through
the framework plans for pre-school teachers, generalist teachers
and child welfare educationists. It is up to colleges and universities,
however, to decide how training is carried out. Nonetheless,

there continues to be concern that children do not have sufficient
knowledge of the CRC and that government policy documents,
reports and judicial decisions do not refer to the CRC's provisions
consistently.?®® This was confirmed by interviewees. A survey
conducted in 2008 revealed that approximately 56 per cent of
children in Norway had heard of the CRC, with variation between
municipalities from 43 per cent to 67 per cent.”*® However, many
knew little about the subject matter. The knowledge they had often
came across as fragmentary. Interviewees expressed different views
about children’s awareness of their rights, with most of the opinion
that awareness of the CRC was low. Around 84 per cent of children
felt they had a say in decision-making processes in the home, whilst
around 71 per cent felt they had a say in school (varying across
municipalities from 50 per cent to 88.2 per cent).

It is clear that Norway has a reasonably good legal framework to
implement children’s rights, in particular under Articles 3 and 12 of
the CRC. A Norwegian study of high court decisions on residence
for children found that the wishes of children age 12 and over are
considered important in the decisions. Half of children age seven

to 11 years expressed their wishes in the judicial decisions. The
wishes of children below seven years are seldom expressed in the
judicial decisions. However, in only 17 out of a total of 129 cases
were the child’s wishes the main reason or one of a number of
reasons for the outcome. In cases where the child’'s wishes were
the main reason for the decision, the child was age nine years or
older.?*® Similarly, Skjerten’s and Barlindhaug's research on children’s
participation in decisions relating to shared residence found that the
age of the child was critical for the degree of influence both in court
decisions and private agreements on residence.?”' Interviewees
confirmed that children are heard more frequently in both custody
and child protection cases as a result of the CRC's incorporation and
transformation into domestic law.
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UN Committee on the Rights of the
Child, 2000a, paragraph 15.

The area of religious education in
Norway has attracted particular criticism
from NGOs and international human
rights bodies. This was also the subject
of a case before the European Court

of Human Rights (European Court of
Human Rights, Folgero and others v.
Norway, 15472/02, 2007), which found
that religious education in Norwegian
schools was in violation of Article 2

of Protocol No. 1 of the European
Convention on Human Rights.
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Children and young people report to the
UN on their rights, annexe to Norway's
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373-385.

Skjerten, K. and Barlindhaug, R., 2007.
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2007, pp. 273-283; Larsen, E., 'Help
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cases: A Norwegian example’, Nordic
Social Work Research, vol. 1, no. 1,
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Progress in the latter area was
associated with the judgment in
European Court of Human Rights, Nunez
v. Norway, 55597/09, 2011, where the
Court addressed compliance with Article
3 of the CRC.

Norwegian Forum for the Convention on
the Rights of the Child, Supplementary
Report 2009 to Norway's fourth Report
to the UN Committee on the Rights of
the Child, 2009.

Norwegian Forum for the Convention on
the Rights of the Child, 2009.

Norway, 2009.

UN Committee on the Rights of the
Chld, 2000, paragraph 11.

However, some interviewees noted complacency about
implementation, in light of the fact that, comparative to many other
countries, the rights of children in Norway are well protected. Others
distinguished between the rights of the general child population
(rights concerning child protection and welfare, parental responsibility
and education, for example), which they considered to be well
protected, and rights that are particularly crucial to children at the
margins of society, which are more difficult to advocate in light of
competing public interest concerns. Examples of the latter include
the rights of children in the juvenile justice system, especially the
absence of separate detention from adults, and children in the
asylum process, particularly separated children and those born in
Norway to non-national parents.?*?

The Norwegian Forum for the Rights of the Child has expressed
concern at the practical implementation of children’s rights, including
interpretations of the best interests of the child and the right of

the child to express views.?** Non governmental organisations

have highlighted shortcomings in legislation relating to non
discrimination, the child’s right to care and protection, and with
regard to the stipulations in the Guardianship Act.?** An evaluation
of the national policy guidelines relating to planning highlighted
that, whilst children’s needs and interests are on the agenda in
many municipalities, they often lose out when in conflict with other
interests.?®® Interviewees also highlighted the failure to implement
children’s rights at local level, thus drawing attention to regional
and urban/rural variations. The Committee has recommended that
Norway monitors implementation across the country.?48

4.5.4 Summary

Norway is a good example of a country that appears to have taken
a proactive approach to complying with its obligations under the
CRC, both through its incorporation and through transformation

of the CRC into domestic law by way of legislative developments
and amendments to sectoral laws. Proposals to incorporate some
children’s rights into the Constitution are under consideration. From
a legal perspective, therefore, Norway has made considerable
advances, especially in the integration of Articles 3 and 12 of the
CRC into national law. Interviewees noted that this has had a clear
impact on the treatment of children in practice, notably in the

areas of child protection and family. Progress has also been made
in the involvement of children in municipal decision making, and

in the incorporation of Article 3 into immigration decision making.
Incorporation and training for lawyers has led to increased use of the
CRC in litigation.

Gaps in available mechanisms to enforce, supervise and monitor
implementation remain, however. Concerns exist for the treatment
of children at the margins of society, particularly in juvenile justice
and in the asylum process. More generally, there remains some
concern at the extent to which the CRC (as opposed to its general
principles) and a child-rights approach has been incorporated into
domestic law and practice.




4.6 Spain
4.6.1 Context

In 2010, the population of children (0-18 years) in Spain was

8,189,000, about 18 per cent of the total population.?*” The number

of newcomer children in 2010 was 971,479, approximately 13.5 per
cent of the total children’s population.?*® Spain is a constitutional
monarchy with the King as head of State, an appointed Prime Minister
as head of Government, and a Council of Ministers. Mariano Rajoy

of the People’s Party (Partido Popular or PP) became Prime Minister
following the 2011 General Election. The 1978 Constitution recognises
the right of the regions of Spain to self-govern. As a result, Spain is
highly decentralised and each of its 17 autonomous communities
elects its own parliament and government. Health and education
systems are also managed regionally. Spain has a civil law system.

The CRC has formed part of domestic law since its ratification

in 1990, and prevails over other legislation. The CRC can also be
invoked directly before the Constitutional and Supreme Courts.
Whilst civil and criminal law are largely subject to national jurisdiction,
autonomous communities of Spain are able to legislate in certain
matters and, as such, provisions concerning children can vary.

Spain’s most recent State Party report notes that there has been

a growth in expenditure across all policy areas relating to children.
Between 2002 and 2006, budgetary allocation increased by 72.3
per cent in education and by 23.2 per cent in health.?* In spite of
this, Spain’'s performance in reading declined during this period.?%°
Moreover, the number of children living in relative poverty increased
from 12.3 per cent in 2000, to 17.1 per cent in 2009.25! 252

4.6.2 Implementation in law
The Constitution

Significantly, Article 39(4) of the 1978 Constitution establishes that
“children shall enjoy the protection provided for in the international
agreements safeguarding their rights.” This provision, which
preceded the ratification of the CRC, was identified by several
interviewees as an indication of Spain’'s recognition of the role

and importance of children in building the new democracy after
1975. One interviewee suggested that the provision foresaw the
introduction of the CRC and thus established a prior commitment
to its incorporation. Elsewhere in the Constitution, Article 20, which
establishes freedom of expression, stipulates the protection of
children as a limit to the exercise of this right. Article 39 establishes
protection for the child within the family, while Article 27 recognises
the right of all children to education. Interviewees identified the
constitutional provisions (and subsequent domestic law discussed
below) as having an impact on how children are viewed in Spain
and, in particular, on encouraging greater recognition of children as
the subject of rights. Whilst most interviewees queried the extent
to which the CRC is implemented in practice (it was summarised by
one as having “high consensus but low commitment”), all identified
the incorporation of the CRC through Article 39(4) as important for

a variety of reasons, one of which was that it sent an important
message about the status of children and provided a “red line” that
could not be overstepped.

KEY POINTS

® The commitment to children
in Article 39(4) of the Spanish
Constitution paved the way
for future incorporation of
the CRC

e The CRC forms part of
domestic law

® The Organic Law on the
Legal Protection of Children
and Young People 1996
establishes the legal rights
of children and young people
in national law in accordance
with the CRC, and has been
identified as a landmark piece
of legislation

® The Protection of Minors Act
enshrines the right of children
to submit complaints to the
Office of the Ombudsman

* The CRC has been
increasingly applied by the
Spanish Constitutional and
Supreme Courts

¢ An ongoing issue remains in
ensuring consistency in law
and practice across the 17
autonomous communities.

247 United Nations Children’s Fund, 2012a.
248 UNICEF Spain, Childhood in Spain 2010~
2011, UNICEF Spain, Madrid, 2011.

249 UNICEF Spain, 2011, paragraph 18.
250 OECD, 2010.

251 United Nations Children’s Fund, 2012b.
252 United Nations Children’s Fund, 2012b.



Article 39(4) of the
1978 Constitution
establishes that
“children shall enjoy
the protection
provided for in
the international
agreements
safeguarding
their rights”.

253 Organic Law on Minors’ Criminal
Responsibility, 5/2000, 2000, available at
http://bit.ly/POfgwR, accessed
16 October 2012.

Integration into domestic legislation

The Organic Law on the Legal Protection of Children and Young
People, adopted by Spain in 1996, establishes the legal rights of
children in national law in accordance with the CRC. Part 2 of the Act
enshrines a number of civil rights for children including:

e the right to freedom of thought, conscience and religion (Article 4)
the right to information (Article 5)

the right to freedom of assembly (Article 7)

the right to freedom of expression (Article 8)

the right to be heard within the family and in administrative and
judicial proceedings (Article 9).

Among the guiding principles of the public authorities, the Act also
includes “primacy of the best interests of the child” (Article 11), and
addresses the rights of children at risk or in need of protection, as
well as regulating adoption procedures (Article 12-25).

Although the preceding legislation in 1987 had included aspects

of child rights, such as a best interests principle, the 1996 Organic
Law was identified as a landmark piece of legislation in terms of
implementation and was one in which there was obvious pride from
politicians and others. Most interviewees, however, questioned the
extent to which this framework for child rights was, firstly, understood
and secondly, implemented further in legislation and in practice in the
17 autonomous regions. One interviewee suggested that there was
a need for a further “reglamento” that would enable the Organic Law
to be enforced by individuals centrally and would not be dependent
on implementation within the autonomous communities. However,
others accepted that the Organic Law provides a framework of child
rights that the autonomous communities are expected to implement
in their areas of competence, which include health, education and
social care.

Organic Law No. 5/2000, Organic Law on Minors’ Criminal
Responsibility, outlines Spain’s juvenile justice procedures and
regulations and, for instance, gives primacy to the best interests
principle.?®® Several interviewees identified this law as another
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example of an area whereby law had been influenced by the CRC
and one in which Spain was doing well in terms of children’s rights.
Some suggested that, for instance, youth detention facilities were
generally focused on rehabilitation and education, and that there was
a low rate of recidivism as a result. One suggested that the contrast
between these and the provision for others, such as migrants and
unaccompanied minors, meant that there was a perverse incentive
to commit crime to access the superior provision.?** Concern was,
however, expressed that there had been a retreat from the child-
centred approach in a more recent amendment to the law (Organic
Law no. 8/2006) and that this has enabled more punitive measures,
as well as the trial of children along with adults using adult
procedures when crimes have been committed jointly.

Spain has a number of other examples of the integration of the
CRC into more recent domestic legislation. Organic Law No. 2/2006
on education, for example, enshrines Article 29 of the CRC, and
Law No. 54/2007 of International Adoption modified Article 154 of
the Civil Code to abolish the possibility of physical punishment of
children. Organic Law 2/2009 (amending Organic Law 5/2000 of
the Rights of Immigrants) and Royal Decree 557/2011 introduce
the best interests principle for non-accompanied immigrant
children and guarantee the right to be informed and heard. The

UN Committee on the Rights of the Child has welcomed these
legislative developments, but it has also expressed concern at the
variations in legislation between autonomous communities and the

254 A 2010 complaint to the Ombudsman for

Spain was supportive of this, requiring
an administrative authority to ensure
that the provision made for a boy whose
criminal activity had stemmmed from
behavioural difficulties was appropriate
to his needs. It was considered
unacceptable that he had been assigned
to inappropriate courses on drug use
etc. See Spanish Ombudsman, Annual
report, 2011, available at www.theioi.
org/n/3cdhj, accessed 16 October 2012.
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Law on the Rights and Opportunities of
Childhood and Adolescence, 14/2010,
2010. Available at http://bit.ly/POgbOy,
accessed 16 October, 2012.

UN Committee on the Rights of the
Child, Concluding Observations:

Spain, CRC/C/ESP/CO/3-4, 2010;

UN Committee on the Rights of the
Child, Concluding Observations: Spain,
CRC/C/15/Add.185, 2002.

The 2010 State Party report detail the
decisions of the Supreme Court that
have used the CRC. For example, in the
Supreme Court, Sentence 670/2004 of
12 July expressly mentions the CRC,
stipulating that in the case of parental
custody the best interests of the child
need to be protected. In Sentence
653/2004 of 12 July, the Court drew

on Article 9 (3) of the CRC to argue in
favour of the right of the parents that
do not exercise parental custody to
continue maintaining relations with
their children. In Sentence 903/2005

of 21 November, the Court argued that
visitation rights should be subordinate
to the interest and benefit of the young
person, which is clearly expressed

in Articles 3 (1) and 9 of the CRC. In
Sentence 601/2004 of 25 June, in a
case concerning the scientific testing
of paternity, it was noted that the right
of personal identity is proclaimed in
Articles 7 and 8, and argued that the
determination of affiliation/paternity is
an element of the identity of the child.
In Sentence 153/2005 of 6 June, the
Constitutional Court explicitly refers to
Article 40 (2) (b) (iii) of the CRC, citing
its text as a norm recognising the
fundamental right of all children accused
of breaking the law to have a process
without undue delay, ensuring that “the
matter [will be] determined without
delay by a competent, independent and
impartial authority or judicial body in a
fair hearing according to law.”

Platform of Children’s Organisations,
Complementary report to the Il and

IV report on the implementation of the
Convention on the Rights of the Child
in Spain, 2010; Platform of Children’s
Organisations, Additional report to the
second report submitted by Spain to
the UN Committee on the Rights of the
Child about the implementation of the
UN Convention on the Rights of the
Child, 2002.

Organic Law on the Legal Protection of
Minors, 1/1996, 1996.

Organic Law on the Legal Protection of
Minors, 1996, Article 10 (2).

Spain, Second State Party report to the
UN Committee on the Rights of the

central Government (UN Committee, 2010). Likewise, a key issue
identified by interviewees was the extent to which the provisions
in the organic laws were then implemented in the law of the 17
autonomous communities. Interviewees identified several examples
of areas where provisions in the CRC did not align, for example,
several instances were cited where children’s protection stopped
before 18 years, with culture sometimes being cited as a justification
for differential protection. Several interviewees pointed out that

the implementation of children’s participation rights in Article 12 is
particularly poor. However, there does not appear to be a systematic
mapping of the implementation of the CRC in the legislation of the
autonomous communities and it was thought that practice varies
widely. It was suggested that some communities were more

likely than others to adopt a child rights-based approach. The new
Catalonian Law 14/2010 of children’s and adolescents’ rights and
opportunities, for example, is grounded in the CRC and outlines the
best interests principle and the right to be heard.?®

The UN Committee on the Rights of the Child has commended

the integration of CRC principles in legislative reforms in its last
two sets of concluding observations.?®® These developments have
been supplemented by a National Strategic Plan for Children and
Adolescents 2006-2009, the first of which was developed in 2006.
The aim of this Plan was to promote joint working between public
and private agencies as a means of enhancing children’s rights. The
Plan itself is based explicitly on the CRC and was a direct response
to the Committee’s 2002 Concluding Observations. However, the
plan finished in 2009, and its successor is still under discussion.
Moreover, it is not clear whether or not children and young people
were directly involved in these developments. Most of the 17
autonomous regions also have strategic plans for children, but
interviewees suggested that these varied considerably between
regions in terms of their scope, depth and attention to child rights.
Interviewees also highlighted the value of various events (such

as cross-regional seminars and a visit by three members of the
Committee on the Rights of the Child) as having a valuable role in
increasing awareness of the CRC and in reinforcing the responsibility
to implement at all levels of government.

The CRC has been increasingly applied by the Spanish Constitutional
and Supreme Courts directly and/or through the interpretation

of regional or national legislation.?®” Interviewees suggested that
judges were likely to refer to the CRC, but do so as an afterthought,
therefore justifying the approach taken in the case in domestic

law rather than employing CRC principles as an integral part of

the decision. This was linked to a lack of awareness of the CRC.

In a similar vein, non governmental organisations have previously
expressed concern that knowledge of the CRC at judicial level is not
sufficient, and that, even where there is awareness, it is not always
recognised as legally binding.?%®




4.6.3 Non-legal measures of implementation

The Protection of Minors Act 1/1996?%° enshrines the right of children
to submit complaints to the Office of the Ombudsman for Spain,
which must provide an official in charge of children’s issues.?° The
Office does not approach its work on children as a distinct entity but
will examine child rights issues under its core themes, which include,
for example, discrimination. Many of the autonomous communities
have established Offices of the Ombudsperson for Children,
although some of these (such as the office in Madrid) risk closure as
a result of the financial crisis.

With respect to awareness and training, Spain has recognised
in previous State Party reports?®' the need to take further action,
and indeed appears to have developed a range of initiatives to
bolster awareness of the CRC amongst professionals, parents and
children.?®? These include:
e incorporating children’s rights in the curricula of initial training
courses for professionals working with and for children
¢ providing the text of the CRC to all schools, including
child-friendly versions
raising awareness among families
¢ the development of web pages on children’s rights and
children’s issues
¢ the development of educational tools.

A research study of two regions — one in Spain (Catalonia) and one in
Italy (Il Molise) - found that 69 per cent of children age 10-13 years

in Catalonia were aware of the rights of children, compared to 89

per cent of children in Il Molise.? It is not clear the extent to which
children’s rights form an explicit part of the curriculum in schools.
Royal Decree No. 1513/2006 and Royal Decree No. 1631/2006 provide
that education for citizenship and human rights should ensure that
students also learn about the CRC as part of a broader human rights
programme. However, non governmental organisations continue to
highlight insufficient knowledge about the CRC amongst the general
population, professionals, and children and young people in particular.?64
In a Spanish national representative survey of children in the first year
of secondary compulsory education, which mainly involved children
age 11-12 years, only 41.8 per cent reported that they had heard of
the CRC.?% Educational data suggest that the number of students
who felt that teachers listened to what they had to say increased by
approximately 4 per cent between 2000 and 2009.2¢

Concern was expressed about the lack of systematic and reliable
data on children across the 17 regions. The central Government
publishes an annual review on the state of childhood,?®” which
provides general data on children in Spain, along with data
concerning their physical environment, health, education, social
protection and poverty, social participation, access to information,
child protection, foreign children in Spain, and gender. The

central Government collates basic aggregated data from the 17
communities: however, several interviewees suggested that there
was a significant variation in practice across regions, which makes
it difficult to assess truly what was happening in Spain as a whole.
One interviewee also considered that there was a need for proper
evaluation of the various interventions that had been put in place as a
result of the increased social investment in children.
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In its most recent State Party report to the UN Committee on the

Rights of the Child, Spain highlighted that the central Government's

total budget for children increased by 33.9 per cent between

2002 and 2006, and 15.5 per cent from 2006 to 2007, whilst the

budget allocated to children and young people by the autonomous

communities of Spain grew by 68.7 per cent between 2002 and

2006, and by 8.8 per cent from 2006 to 2007. Many interviewees

accepted that there had been a recognisable increase in the level of

investment for children, but several pointed out that:

* there was a very low base to start with

e it was difficult to track what was being spent on whom, especially
across the 17 autonomous communities

e it was difficult to separate public and private provision

* the investment has been connected to a period of economic
growth and is now under threat due to the financial crisis in Spain.

Non governmental organisations have also expressed concern at
the decline in funding following 2006 and then the dramatic decline
since 2010. After the 2010 crisis deepened, one of the first steps of
reduction in public spending was the elimination of universal aid to
families with children, adopted by Law 35/2007, which was known
as “the 2,500 Euros”.%8 Furthermore, the autonomous communities
have seen a reduction in public spending on education, social
services, and aid to families and children.?® In addition, they have
highlighted concerns at the disparities in levels of resourcing across
the autonomous communities, and at the potential inequalities

that can follow.?’° Across the interviews, children from migrant
communities and unaccompanied minors were identified as being
particularly poorly served in law, policy and service provision.

4.6.4 Summary

Generally, Spain has achieved a great deal in terms of the
implementation of the CRC in law. The foresighted commitment

to children in Article 39(4) of the Constitution paved the way for
ground-breaking Organic Laws and these, in turn, have provided

a framework and key reference points for implementation at a
regional level in the autonomous communities. Interviewees
regularly identified the fact that children are now seen as the
“subject of rights”. However, a significant and on-going issue for
Spain appears to be ensuring consistency in law and practice across
the 17 autonomous communities. Whilst it was recognised that

the freedom to respond to local issues and needs was valuable,
interviewees identified a requirement for the central Government to
take a more active role in ensuring that the State’s commitments to
the CRC were being implemented at the level of the autonomous
communities. The need for greater coordination and communication
across the autonomous communities was seen as important in order
for this to happen. In addition, there was general recognition that

it was essential to have improved data on childhood and greater
awareness and understanding of the CRC among professionals who
work with children.

The UN Convention on the Rights of the Child: a study of legal implementation in 12 countries




70

b. Secondary analysis
of six countries

Here, the research team discusses the
desk-based analysis of six countries as
part of this research report: Canada,
Denmark, Iceland, New Zealand, South
Africa and Sweden.

Each country study is structured as such:

Key points

Context

Implementation in law
Non-legal measures ~
of implementation .

e Summary

The UN Convention on the Rights of the Child: a study of legal implementation in 12 countries



KEY POINTS

e The CRC does not form part
of domestic law

® There is no comprehensive
law or policy for children, but
some steps have been taken
at federal and provincial level
to bring particular laws into
line with the CRC

¢ The Canadian Standing
Senate Committee on Human
Rights has made a number
of proposals to enhance
Canada’s implementation of
the CRC

¢ The CRC is increasingly,
but selectively, being taken
into account in Canadian
jurisprudence.
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5.1 Canada
5.1.1 Context

In 2010, the population of children (0-18 years) in Canada was
6,920,000, about 20 per cent of the total population.?”! Canada is a
constitutional, parliamentary monarchy. The Prime Minister is head of
Government, whilst the Parliament of Canada consists of the Senate
and House of Commons, presided by the Governor-General, who
represents the Monarch. The Federal State of Canada comprises

10 Provinces and three northern Territories. Canada has a common
law system and the CRC is not incorporated into the Canadian

legal framework. The respective competences of the Federal

and Provincial/Territorial Governments are defined mainly by the
Constitution Acts of 1867 and 1982. The Federal Government has
jurisdiction in, amongst others, foreign affairs, defence, citizenship
and immigration, criminal law, divorce, and Aboriginal persons. The
Provinces are largely responsible for health care, education, child
welfare, most family law, including adoption, and the administration
of justice. Québec has been recognised by the Parliament as a nation
within a nation, due to its unique culture and civil law tradition. In its
first State Party report to the UN Committee on the Rights of the
Child, Canada stated that “it is expected that the present CRC will
be taken into account in determining the ambit of children’s rights in
Canada, whether found in the Charter, the common law or relevant
legislation.”?’2 The current Prime Minister of Canada is Stephen
Harper of the Conservative Party. The Conservative Party, the Liberal
Party and the New Democratic Party are the dominant federal
political parties.

The percentage of 15-19 year olds not in education or employment
increased from 14.3 per cent in 2003 to 15.2 per cent in 2009.27
However, the number of children living in relative poverty decreased
from 15.5 per cent in 2000 to 13.3 per cent in 2009.2”4 Nevertheless,
Canada remained in the bottom half of the table for the 24
countries.?’5 Educational data suggest that the number of students
who felt that teachers listened to what they had to say increased by
approximately 3 per cent between 2000 and 2009.27¢

5.1.2. Implementation in law
The Constitution

Canada ratified the CRC on the basis that its implementation would
be assisted by the Canadian Charter of Rights and Freedoms.?”’
However, the Constitution makes no explicit reference to children
other than with respect to minority language education rights. The
CRC is increasingly, albeit selectively, being taken into account in
Canadian jurisprudence.?’® In the landmark case of Baker v Canada
(Minister of Citizenship and Immigration),?”® the Supreme Court
considered whether international treaties ratified by Canada but
not incorporated could be interpreted and applied in legal disputes.
In its judgment, the Court held that the CRC was not binding in
Canadian law but that the “values reflected in international human
rights law may help inform the contextual approach to statutory
interpretation and judicial review".?8¢% Application of the CRC,
however, has not always resulted in positive gains for children. In
Canadian Foundation for Children, Youth and the Law v. Canada®’,
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for example, the Supreme Court of Canada (by a 6 to 3 margin)
upheld the constitutionality of Section 43 of the Criminal Code

of Canada, which provides parents with a defence for assaulting
children, providing the force is applied for purposes of correction
and is reasonable under the circumstances. The majority of the
Supreme Court deemed the law to be in conformity with Canada’s
international legal obligations because “neither the [CRC] nor the
International Covenant on Civil and Political Rights explicitly require
States Parties to ban all corporal punishment of children.”?8? The
Court ruled that there were no violations of various provisions of the
Canadian Charter of Rights and Freedoms.?® In particular, the Court
rejected the argument under Section 7 of the Charter, stating that
the “best interests of the child” is a principle of fundamental justice,
as there is no “consensus that it is vital or fundamental to our
societal notion of justice.” In addition, in considering Section 15 of
the Charter, which is the equality guarantee that protects individuals
from various forms of discrimination including on the basis of age,
the Court determined that any analysis must take place from the
perspective of “a reasonable person acting on behalf of a child”,
rather than from the viewpoint of the child. On the other hand, in a
recent non-binding decision of the British Columbia Supreme Court
in reference to Section 293 of the Criminal Code of Canada®®*, the
Court upheld the constitutionality of the polygamy offence and

gave high priority to children’s right to protection from harm, whilst
drawing strong links between rights under the Charter and under the
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CRC. In his analysis of the claim that the polygamy offence provision
breaches the Charter, Chief Justice Bauman specifically refers to the
rights of women and children to be free from physical, psychological,
economic, social and legal harms that are also enshrined in various
Charter provisions.?®

Integration into domestic legislation
and supplementary measures

There is no comprehensive law or policy for children in federal

or provincial jurisdictions, and Canada has not taken steps to

make the CRC as a whole part of Canadian law. Some steps have
been taken at both federal and provincial level to bring particular
laws into line with the CRC. The CRC has, for example, been
specifically considered in federal legislative developments in child
prostitution, child sex tourism, criminal harassment and female
genital mutilation, as well as youth justice.?®® The general principles
of non discrimination and best interests of the child have been
integrated to varying degrees through specific legislation; for
example, in refugee determination. At the same time, a resolution
called Jordan's Principle, passed by Parliament in 2009, has not been
fully implemented and has only been partially translated into policies
in the various jurisdictions, which are intended to promote priority
consideration to the best interests of Aboriginal children caught in
federal/provincial jurisdictional disputes over funding services for
Aboriginal children.?®’

Respect for children’s rights has also been selectively enshrined

in federal legislation relating to citizenship and immigration. At
provincial level, the State Party reports indicate that the CRC has
been integrated or has been taken account of in legislation to
varying degrees. The principle of best interests, for example, has
been integrated in legislation relating to Child Protection Act (Prince
Edward Island) and Child and Family Services Acts (Newfoundland
and Labrador, Manitoba, and Saskatchewan), whilst the right

to appeal decisions has been included in the Family Support

for Children with Disabilities Act in Alberta. In British Colombia,
legislation requires that students are consulted when establishing
Codes of Conduct in schools.?®8 In New Brunswick, the Preamble
of the Family Services Act (as amended June 2011) acknowledges
the rights of children, including the right to participate. While in
Alberta, the local authority of Edmonton developed a child impact
assessment tool for examining the impact of programmes and
policies on children and young people. The latter is not driven by
legislation. Canada’s current State Party report to the UN Committee
on the Rights of the Child highlights that when legislative measures
are being developed in Québec, the memorandum accompanying a
bill must include a section that outlines the projected impact of such
measures on young people, including the best interests principle.?8®

4.1.3 Non-legal measures of implementation

In 2004, Canada produced a National Plan of Action entitled A
Canada Fit for Children. This was developed in response to the

2002 UN Special Session on Children and is linked to A World Fit for
Children. It affirms Canada’s obligation to “promote and protect the
human rights of all children” and is underpinned by the CRC. The



Plan, however, did not have targets or implementation procedures,
and is not currently used in any discernible way in order to guide
policy or programmes. Whilst the National Plan of Action was
generally welcomed, there has been concern that it has had little
marked impact on federal and provincial policy and practice, and that
it has not been accompanied by the necessary resources.?®

There is no Commissioner or Ombudsperson for Children at federal
level, but a number of Provinces, including Alberta, British Columbia,
Manitoba, New Brunswick, Newfoundland and Labrador, Ontario,
Saskatchewan, and the Yukon Territory have established Child and
Youth Advocates,?®' Furthermore, the Province of Nova Scotia has
set up the Youth Services Section of the Nova Scotia Office of the
Ombudsman, and Québec has the Québec Commission des droits
de la personne et des droits de la jeunesse. In 2009, a private
members bill to establish a National Children’s Commissioner was
introduced in the House of Commons, but drew to a halt when the
General Election was called.

Non governmental organisation reports to the UN Committee on
the Rights of the Child indicate that there is a lack of systematic
children’s rights education in schools. The Canadian Coalition for
the Rights of Children (CCRC) highlights a study, commissioned in
2006 by War Child Canada, that found that adults are more likely
than children to report awareness of the CRC (55 per cent compared
to 33 per cent).?®? There have been some positive developments at
provincial level. Nova Scotia, for example, has integrated children’s
rights education into schools as part of the health and social studies
curriculum from kindergarten up to Grade 6.2°® The Children’'s Rights
Centre at Cape Breton University and, more generally, the UNICEF
Canada Rights Respecting Schools initiative have also developed
children’s rights education programmes in Nova Scotia. The CCRC
alternative report also notes that there has been a decline in the use
of the language of children’s rights in government documents that
have direct relation to the CRC.

The scale of the Canadian federal system has posed significant
challenges in achieving cooperation and coherence between
jurisdictions in the implementation of the CRC through legislative
reform and the ongoing monitoring of such implementation. The

UN Committee on the Rights of the Child has expressed concern
that “this may lead, in some instances, to situations where the
minimum standards of the CRC are not applied to all children

owing to differences at the provincial and territorial level.”?%*

Non governmental organisations and academics have expressed
significant concerns about the inadequacy of Canada’s current
approach to implementing the CRC.?®® The Canadian Standing Senate
Committee on Human Rights is particularly concerned,?®® concluding
in 2007 that the CRC “is not solidly embedded in Canadian law, in
policy, or in the national psyche ... Canadians are too often unaware
of the rights enshrined in the CRC, while governments and courts
use it only as a strongly-worded guiding principle with which they
attempt to ensure that laws conform, rather than acting as if they are
bound by it."”?%’

The scale of the Canadian
federal system has
posed significant
challenges in achieving
cooperation and
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jurisdictions in the
implementation of the
CRC through legislative
reform and the
ongoing monitoring of

such implementation.
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The Canadian Standing Senate Committee on Human Rights outlined

a number of proposals to enhance Canada’s implementation of

the CRC, including tabling of a Declaration of Intent to Comply and

developing transparent and inclusive consultative processes. In

2009, UNICEF Canada recommended that Canada pass enabling

legislation to make the CRC part of Canadian law and to ensure that

all legislation complies with the CRC. It also recommended that:

e |egislation be supplemented by Child Impact Assessments of
proposed legislation, policies, budgets and programmes at federal
and provincial levels

e achildren’s budget should be established

* implementation of the CRC be monitored by developing regular
public report.




5.2 Denmark
5.2.1 Context

In 2010, the population of children (0-18 years) in Denmark was
1,214,000, approximately 22 per cent of the total population.?®® The
Kingdom of Denmark is a democratic, constitutional monarchy.
Legislative power is vested in both the Government and the
Folketinget (Parliament). Denmark has a multi-party structure and
governments are often characterised by minority administrations,
aided by one or more supporting parties. Since 1909, no single
party has held a majority in Parliament. Helle Thorning-Schmidt of
the Social Democrats became Prime Minister in the 2011 election.
The current Coalition Government comprises the Social Democrats
(Socialdemokraterne), the Social Liberal Party (Radikale Venstreand)
and the Socialist People’s Party (Socialistisk Folkeparti), based on
the support of the Red-Green Alliance (Enhedslisten), and a handful
of independent members of Parliament. Denmark has a civil law
system, however the CRC is not part of domestic law. Nonetheless,
Danish courts must consider all binding international conventions,
including the CRC, where there is an apparent conflict with relevant
national law. When reviewing such conflicts, two unwritten principles
apply. First the courts will adopt the interpretation of national law that
is most consistent with Denmark’s international obligations. Second
judicial authorities will act on the assumption that Parliament did not
intend to legislate against Denmark’s international obligations.?%®

The number of children living in relative poverty fell from 5.1 per
cent in 2000 (ranked 6 out of 23 countries) to 2.4 per cent in 2005
(ranked 1 out of 26 countries).*® The percentage of young people
not in education, employment or training also fell from 11.8 per cent
in 2003 to 9.8 per cent in 2009.3%" Inequality in Denmark is lower

KEY POINTS

e Denmark has not incorporated
the CRC. Courts, however, are
required to consider all binding
international conventions,
including the CRC, where
there is an apparent conflict
with relevant national law

e Article 3 and Article 12 of the
CRC have been integrated

into Danish legislation to
varying degrees

® Denmark does not have a
national plan or cross-sectoral
strategy for children, nor
does it have an Ombudsman
for Children

® The CRC does not appear
to be used systematically in
Danish courts.
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than the Organisation for Economic Cooperation and Development
(OECD) average with respect to both material and educational
well-being.3*? However, public expenditure on education decreased
slightly from 8.3 per cent gross of GDP in 2000, to 7.8 per cent of
GDP in 2008.3% From 2003 to 2008, performance in mathematics
declined by 11 per cent (but remained slightly above the OECD
average).®* Between 2000 and 2009, there was no significant
difference in the number of children who felt that teachers listened
to what they had to say.®®

5.2.2 Implementation in law
Constitution and incorporation

The Constitution of Denmark 1953 contains one specific reference
to the rights of the child. Section 76 states that “all children of
school age shall be entitled to free instruction in elementary (primary)
schools. Where parents provide instruction equal to the elementary
school standard, however, they shall not be obliged to have their
children taught in such institutions.”

Following a review in 2001, the Danish Government elected not

to incorporate the CRC into domestic law. A review of six treaties
by the Inter-Ministerial Incorporation Committee, including the

CRC, concluded that incorporation of the CRC was not necessary
since Danish law was deemed to be in harmony and was already

a relevant source of law applied by the Danish courts. Instead,

the Inter-Ministerial Incorporation Committee stated that priority

for incorporation should be given to the International Covenant on
Civil and Political Rights (ICCPR), Convention on the Elimination of
All Forms of Racial Discrimination (CERD) and Convention against
Torture and other Cruel, Inhumane or Degrading Treatment or
Punishment (CAT) in the first instance.®% |t was also stated that “the
Incorporation Committee is aware that these circumstances may
change over time, so that a sufficient basis for incorporating also this
Convention may be established at a later time."”3%” Despite continued
calls from the National Council for Children and non governmental
organisations, the Danish Government stipulated in its 2010 State
Party report that incorporation is not necessary. The Ministry of
Social Affairs and Integration, however, has informed the Coalition
Government that an expert committee would be set up in April 2012
to consider the legal implications of incorporating core UN human
rights conventions, such as the CRC. The Coalition is considering
whether the Committee should also consider ratification of the
Optional Protocol to the CRC on a communications procedure.

Integration into domestic legislation and
supplementary measures

Denmark does not have consolidated children’s rights legislation.
Rather, provisions are to be found throughout its legislation. The best
interests principle is a general principle of Danish criminal justice law
and a fundamental principle in family law. The best interests principle
is integrated into the Act on Parental Responsibility.*® Section 5

of the Act also stipulates that the child’s views must be given due
weight in accordance with the age and maturity of the child in all
matters affecting them. The Daycare Act obliges day care facilities

to prepare a “written child environmental impact assessment that



contains a mapping of the facility’s physical, mental and aesthetic
child environment” and to take children’s perspectives into account
in its development.®® The Act on Care Placement Reform®'® focuses
on integrating the best interests principle and general standards
with respect to children and young people in care. In 2002, the Act
on Custody and Access, which provided for interviews with children
over 12 years unless “assumed to be detrimental to the child or
without any importance for the decision of the case”, was amended
to provide that children under 12 years should also be interviewed in
proceedings of this kind “where the child’s maturity and the general
circumstances of the case warrant such an interview"” %' Article 12
of the CRC was cited by the Government as the main reason for this
amendment. In 2010, the Children’s Reform legislation amended the
Act on Social Services to provide support to children with “special
needs”. This included a duty to take children’s views into account

in the provision of such support, in accordance with their age and
maturity. In addition, children covered under the Act are given the
right to appeal against all decisions from 12 years. The extent to
which Danish legislation explicitly refers to the CRC is less clear.

The CRC does not appear to be used in the courts systematically.
The Danish Institute for Human Rights has highlighted that there
have been only a limited number of cases in which the CRC

has actually been used. The Institute was also only able to find

five published court cases from 2005-2010 where the CRC is
mentioned.®'? The limited application of the CRC by judicial and
administrative bodies has also been noted by the UN Committee on
the Rights of the Child.®™
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5.2.3 Non-legal measures of Implementation

Denmark'’s National Council for Children was first established in
1994, and is now a fully independent body tasked with monitoring
the situation of children. The Council is, however, presently unable
to receive individual complaints from children. Denmark does not
have a national plan or cross-sectoral strategy for children. The
Danish Government has decided not to establish an Ombudsman for
Children at this present time, although the Ministry of Social Affairs
and Integration has announced that an Ombudsman for Children in
the future will operate under cooperation between the Parliamentary
Ombudsman, the National Council for Children, the National Social
Appeals Board, the Danish Institute for Human Rights and Children’s
Welfare, and other public and private institutions. A new office will
be established under the Parliamentary Ombudsman to strengthen
the rights of the child, which will have the capacity to consider
individual complaints concerning children and public administration,
inspect institutions with children, investigate cases, and implement
the rights of the child in legislation and government practice.

The UN Committee on the Rights of the Child, whilst generally
complimentary of Denmark’s progress in implementing the CRC in
respect of the aforementioned measures, has expressed continued
concern that it has not yet been incorporated into domestic
legislation.®™ The Committee has also noted that the CRC is not
consistently used as a basis for legislative developments.®'® In 2011,
the Committee recommended that Denmark consider drafting a
rights-based child act encompassing all rights under the CRC.3'6

The National Council for Children has called for the CRC to be
systematically applied as a guideline for evaluating legislation and
ensuring children’s rights on a more general basis.®"” Moreover,

“the formal rights and influence of children are either non existent,
poorly defined, or inapplicable in practice.”3'® There appears to be
concern that the right of the child to be consulted in decision-making
processes is inconsistent and grounded in varying age limits, and
that this right, along with the best interests principle, is not always
implemented in practice.®'® Indeed, academic research suggests that
the role of the CRC in Denmark is “weak and relatively invisible” with
particularly serious consequences for vulnerable groups of children.3?

The Folkeskole (Primary and Secondary School) Act stipulates that
schools are responsible for “preparing pupils for participation, sharing
responsibility and their rights and obligations in a society based on
freedom and democracy.” Denmark has recognised that the CRC

is not incorporated expressly into the curriculum, but states that it
forms part of human rights education more generally.3?" A study of
1,150 children in Grade 7, undertaken in 2008 by the Danish Council
for Children, indicated that only 18 per cent of children had heard of
the CRC, and only 15 per cent stated that they knew what the CRC
was. The study also indicated that six out of 10 children would like
more say in their schooling.®??2 Concern has also been raised at the
lack of systematic dissemination or awareness-raising of the CRC
more generally.3%




5.3 Iceland
5.3.1 Context

In 2010, the population of children (0-18 years) was 81,000,
approximately 25 per cent of the total population.®?* [celand is a
republic with a parliamentary Government (Althingi). The President,
members of the Althingi and local authorities are elected in General
Elections held every four years. Following the 2009 election, a
coalition government of the Social Democratic Alliance (Samfylkingin)
and the Left-Green Movement (Vinstrihreyfingin — greent frambod or
VG) was formed. Presidential elections took place in June 2012, and
the independent candidate Olafur Ragnar Grimsson was re-elected
for a fifth time.

Iceland has a civil law system, although, under Iceland’s Constitution,
the CRC is only binding in international law. The CRC is not directly
incorporated into national law and cannot be directly invoked in
Icelandic courts. There is, however, a principle that, where possible,
national law should be interpreted with reference to international
law. Where international and national law is mutually exclusive, the
latter generally takes precedence. The European Convention on
Human Rights (ECHR) was incorporated into Icelandic law by Act No.
62/1994.

Public expenditure on education increased from 5.8 per cent of GDP
in 2000 to 7.6 per cent in 2008, while total health expenditure3
decreased from a high of 10.6 per cent of GDP in 2003 to 8.2 per
cent in 2009. A recent study indicated that approximately 42 per
cent of children in Iceland were aware of children’s rights, compared
to b4 per cent in Norway and 58 per cent in Sweden.3?8 The study
also highlighted that 60 per cent of children in Iceland learned about
children’s rights in school, compared to approximately 80 per cent in
Norway and Sweden. Educational data also suggest that the number
of students who felt that teachers listened to what they had to say
increased by approximately 10 per cent between 2000 and 2009.
Performance in reading, however, declined during this period.3?’

5.3.2 Implementation in law
Constitutional reform

The Constitution of Iceland contains one article that makes specific
reference to the rights of children. Article 76(3) provides that “for
children, the law shall guarantee the protection and care which is
necessary for their well-being.” Demands for a revised Constitution
emerged amidst the protests that followed the financial crisis in
2008. One of the demands made was that citizens of Iceland rewrite
their own Constitution via a Constitutional Council made of up 25
citizens. During this process, UNICEF Iceland, the Ombudsman for
Children and the City of Reykjavik launched a participation project

to ensure that the opinions of children were heard and taken into
account in the constitutional amendment process. The Young
People’s Constitution project involved two representatives from
each of the 23 Youth Councils in Iceland. A draft Constitution was
presented to Parliament by the Constitutional Council in July 2011.
Article 12 deals specifically with the rights of children and includes
two new provisions relating to best interests and the right to express
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views. A formal bill has been proposed and will be debated in
Parliament in 2013, after Icelanders voted for a new constitution at a
referendum in October 2012.32 The current opposition is opposed to
the participatory and systematic approaches to the integration of the
CRC in domestic legislation, as well as any constitutional reform not
led by Parliament.

Integration into domestic legislation

The UN Committee on the Rights of the Child has been highly
complimentary about the steps taken by Iceland since its 1996 and
2003 State Party reports to integrate children’s rights into domestic
legislation.®?® The Children’s Act 76/2003, for example, enshrines
the right of the child to know both his/her parents, while both the
Children’s Act and the Child Protection Act 80/2002 (as amended

in 2011) give children the right to express their views on matters
relating to custody and child protection. In 2011, a legislative bill
with amendments to the Children’s Act was submitted to Althingi,
including provisions aimed at reflecting the fundamental principles
in Articles 2, 3, 6 and 12 of the CRC.*%° |[celand’s 2010 State Party
report notes that guidance on the development of legislation was
produced in 2007 and this also addresses the need to ensure that
Icelandic legislation is compliant with international treaties, including
the CRC.®" These actions have also been highlighted in a separate




report submitted to the Committee by the Ombudsman for Children
Iceland, and a further joint report by the Icelandic Human Rights
Centre, Save the Children and the Icelandic National Committee

for UNICEF Iceland. Both reports express concern at the lack of
resources put in place to enable effective implementation. Both also
highlight plans to incorporate the CRC into Icelandic legislation. A
multi-partisan bill of direct CRC incorporation has been proposed and
will be debated in parliament in late 2012 to early 2013.

5.3.3. Non-legal measures of implementation

Iceland’s Ombudsman for Children operates under Act No. 83/1994
with the role of “improving the children’s lot, as well as safeguarding
their interests, needs and rights.” The Ombudsman does not,
however, have the power to receive individual complaints. The

UN Committee on the Rights of the Child has recommended that
the Ombudsman be given the competence to handle individual
complaints and the necessary resources to fulfil this role. The
Committee has also recommended that Iceland develop a successor
to its National Plan for Children and Young People that ended in 2011,
and that it improves its data collection on children and young people.

A tracking of the State Party reports and related literature since
1996 suggests that there have been a growing number of initiatives
and resources aimed at increasing awareness of the CRC amongst
children and adults working with and for children. A website on

the CRC has, for example, been developed by the Ombudsman

for Children, Save the Children and UNICEF Iceland, and includes
resources for children, teachers and other professionals. In its 2010
Concluding Observations, however, the Committee continued to
express concern at the limited extent to which particular groups of
professionals, including health professionals, teachers and social
workers, receive specific training on the CRC and at the limited
extent to which children’s rights is included in the school curricula.
These concerns have been reiterated in the shadow reports. A
review of the existing school curriculum is ongoing and proposals
indicate that human rights education (as opposed to children’s rights
education) will form part of this review.3*?

Given the current Icelandic economic climate, there is concern

about the potential for further cutbacks. The Icelandic Government
responded by appointing a steering committee, called Welfare Watch,
to monitor welfare issues following the 2008 financial crisis. Amongst
the specific task forces established, one is to monitor the impact of
reduced resources on children and young people. Particular concern
has been expressed by the Ombudsman for Children at the negative
impact of cutbacks on education, including staffing and access and
provision for children with special educational needs, and health

care, including deterioration in the dental health of children and the
negative impact of cutbacks on children’s health in rural areas.?®
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5.4 New Zealand N
Yo w
5.4.1 Context X

In 2010, the population of children (0-18 years) in New Zealand

was 1,096,000, about 25 per cent of the total population.®3* New
Zealand is a constitutional monarchy with Queen Elizabeth Il as

the head of State, and is represented nationally by the Governor
General. Representative Government takes the form of a

unitary House of Representatives. Since 1996, elections for the
House of Representatives have been in the form of proportional
representation, and coalitions are common. The Government is
currently led by the National Party, with three minor parties in
coalition (ACT, United Futures and Maori Parties). The leader of the
National Party, John Key, is the current Prime Minister. New Zealand
has a common law system and the CRC is not part of domestic law.
The Ministry of Social Development is the department responsible
for leading the implementation of the CRC. New Zealand has had an
Office for the Commissioner of Children since 1989. It also has a Bill
of Rights Act 1990 and a Human Rights Act 1993, neither of these,
however, address children’s rights in any detail. New Zealand does
not have an embedded Constitution, but a Parliamentary Committee
is currently considering constitutional issues, including the advantage
of having a formal written Constitution.®3

The Government of New Zealand's spending on children is
considerably less than the Organisation for Economic Co-operation
and Development (OECD) average.®* The biggest shortfall is for
spending on young children, where New Zealand spends less than
half the OECD average. However, educational data suggest that the
number of students who felt that teachers listened to what they had
to say increased by almost 5 per cent between 2000 and 2009.3%
The alternative report to the UN Committee on the Rights of the




Child indicates that in the 2007-08 financial year, after taking housing
costs into account, 28 per cent of all children were below a poverty
line set at 60 per cent of median income, up from 22 per cent the
previous year.3%

5.4.2. Implementation in law

Integration into domestic legislation and
supplementary measures

In its 2003 State Party report, New Zealand noted that its
government departments are “encouraged” to consider the
implications of the CRC when developing policy so as to ensure
that it conforms to its provisions.®*® However, there is no specific
legislative duty to do so. Indeed, in its written replies to the UN
Committee on the Rights of the Child in December 2010, New
Zealand stated that the approach it takes to “the implementation

of the CRC means that comprehensive action is pursued through a
collaborative work programme rather than through the development
of a National Plan of Action.”3* The Minister of Foreign Affairs has
confirmed that New Zealand's international obligations apply to

both central and local government. However, the Government's
formal response to this position has not been made clear. The view
has been that only the State is bound by international covenants,
although UNICEF NZ argues that local authorities derive their powers
from, and act as, agents of the State.®*' Local government is not
subject to New Zealand's international treaty obligations, unless the
treaty has been incorporated into New Zealand domestic law.

Steps have been taken by New Zealand to harmonise its legislation
in accordance with the CRC, and it has integrated aspects of the
CRC through its legislation. The Care of Children Act 2004, for
example, requires that the welfare and best interests of the child
must be a paramount consideration when the Family Court makes
decisions and the Act elaborates upon this principle in some detail. It
also provides a stronger statutory basis for the views of the child or
young person to be heard in such proceedings.

Significantly, in 2007, New Zealand became the first Westminster-
style Government to ban the corporal punishment of children,
including in the home by repealing Section 59 of the Crimes Act
1961 (The Crimes (Substituted section 59) Amendment Act 2007).
Despite a non-binding referendum expressing public support for
some use of physical discipline in the home, the Government has
upheld the ban. Of particular note is the Children, Young Persons
and their Families Amendment Bill (No. 6), which seeks to amend
the definition of young person in relation to the criminal justice and
care and protections systems, by raising the upper age to 18 years
to bring it into line with the CRC (Section 4). The Bill also proposes
amendments to children’s participation in related proceedings under
the Children, Young Persons and Families Act, and for views to be
taken into account. The Bill, which was introduced in March 2008,
was discontinued due to a change in Government, and has been
superseded by reforms contained in the Children, Young Persons and
their Families (Youth Court Jurisdiction and Orders) Act 2010. The
current Government, which has been in power since 2008, has gone
in a different direction on youth justice through the 2010 Act.3*?
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Following New Zealand’s examination by the UN Committee on

the Rights of the Child in 2011, the Government announced the
development of a Green Paper for Vulnerable Children, which
involves: a public consultation process, a review of current policy and
legislation, the release of a White Paper in 2012, and will result in the
development of a National Action Plan.

The Green Paperis "underpinned” by the CRC, however, whilst

it contains many of the protections covered by the CRC, it does

not explicitly refer to or engage with the CRC standards. The

Green Paper invites submissions on whether a National Action

Plan should be underpinned by legislation and/or whether other

actions or principles should be included in legislation. To date, over

9,000 submissions have been received. Whilst the White Paper for

Vulnerable Children has not yet been released, there have been calls

from stakeholders that:

¢ any National Action Plan should be underpinned by legislation
such as a Children’s Act

e it should be explicitly informed by the CRC

e it should include a mandate for cross-sectoral working,
accountability and reporting, and child impact assessment for all
legislation and policy.3*

Children have been involved in the consultation process through
the Office of the Children’s Commissioner, the Human Rights
Commission, and Save the Children .34




Reference has been made to the CRC in New Zealand jurisprudence
and particular attention has been paid to the best interests principle.
In the Court of Appeal’s ruling in Hosking and Hosking v Runting
and Pacific Magazines NZ Ltd in March 2004 regarding children’s
right to privacy, Gault P stated that “the historical approach to the
State's international obligations as having no part in the domestic
law unless incorporated by statute is now recognised as too rigid.
To ignore international obligations would be to exclude a vital
source of relevant guidance.”3*® Furthermore, In Re the W Children,
Judge Inglis QC described the CRC as “useful” and “legitimate,
even essential to fall back on ... when the Court was required to
ensure that the fundamental rights of the child were recognised
and protected."%%¢ Judge Thorburn, in Police v H, stated that “New
Zealand's alignment with [the CRC] would ... be conveying the
message to the community of nations that special protections and
procedures for juveniles are in the public interest” 3%

The Committee has expressed concern that the Children, Young
Persons and their Families Amendment Bill (No.6) has not yet been
enacted. Moreover, it has called on New Zealand to ensure that all
existing domestic legislation relating to children is consistent and

is brought in compliance with the CRC and that it supersedes any
existing customary law, including Maori customary law.®*® Likewise, the
alternative report to New Zealand’s State Party report suggests that
legislative developments have been inconsistent and fragmented.®*°
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5.4.3 Non-legal measures of implementation

The Children’s Commissioner Act 2003 (No.121) strengthened and
increased the resources and powers available to the Children’s
Commissioner. The Act sets out the Commissioner’s responsibilities
of raising awareness of children’s interests, rights and welfare

and monitoring the application of the CRC in Crown Agencies’
actions. This is in addition to the Commissioner’s previous statutory
investigative and monitoring role regarding children, young people
and families.

New Zealand'’s Agenda for Children, published in 2002, set “out a
programme of action for government, which gives higher priority

to their interests, rights and needs.”3° The document noted that
government policies would be consistent with the CRC. Over 7,500
children were involved in the consultation process for the Agenda.
This was not underpinned, however, by any legislation. The UN
Committee on the Rights of the Child has expressed concern that
the CRC is not regularly used as a framework for the development of
specific policies and strategies, and at the lack of a comprehensive
plan of action for the implementation of the CRC.2*" Moreover, the
alternative report suggests that the Agenda for Children has not been
implemented in any sustained or systematic manner and that it has
been “made obsolete through lack of implementation” .32

There has been growing interest in New Zealand on the feasibility of
child impact assessment. Child impact assessment is not statutory,
however, pilot projects have been undertaken in a sample of local
councils as part of a project commissioned by the Office of the
Children’s Commissioner and UNICEF New Zealand®®® and a private
member’s bill has been prepared for consideration by Parliament.

In its 2003 Concluding Observations, the Committee noted concern
at discrimination and comparatively low indicators for Maori, Pacific
and Asian children. Reports from government agencies, non
governmental organisations and academics show that Maori and
Pacific children experience higher rates of disadvantage across a
range of indicators, including child and infant mortality rates, youth
suicide rates, reduced participation in early childhood education, leave
school with no or low qualifications, higher school suspensions, and
more children living in poor households.?* The Ministry of Social
Development's 2008 report Children and Young People in New
Zealand: Indicators of Wellbeing 2008 reported that whilst some
indicators for Maori and Pacific children have improved marginally,
overall they continue to suffer disproportionately detrimental
outcomes compared to other groups of children and young people.




5.5 South Africa
5.5.1 Context

In 2010, the population of children (0-18 years) in South Africa was
18,086,000, approximately 36 per cent of the total population.®%®
South Africa is a democratic republic with a written constitution. The
President is both head of State and head of Government. Legislative
power is vested in the Parliament, which is bicameral and is made
up of the National Assembly (the lower house) whose members

are elected for a five-year term by proportional representation,

and the National Council of Provinces (the upper house), with 10
representatives from each Province.

The national, provincial and local levels of government all have
legislative and executive authority in their own spheres. There are nine
Provincial Governments and 279 Municipalities. The African National
Congress has been the majority party since 1994 and its leader, Jacob
Zuma, has been President of South Africa since May 2009.

South Africa has a mixed legal system influenced by civil law,
common law and African customary law. The CRC has not been
incorporated into domestic law, although key features have been
incorporated into Section 28 of the South African Constitution.
Section 39(1) of the Constitution requires a court or tribunal to
consider international law when interpreting the Bill of Rights, while
Section 233 requires courts to interpret statutory law in a way that is
consistent with international law where reasonable.

Whilst outcomes for children in South Africa are not as high as those
for other countries in this review, data suggest that there has been
improvement. The number of children living in households with basic
sanitation, for example, has increased from 47.4 per cent in 2002 to
63.2 per cent in 2009. The number of children living in households
where there is reported child hunger decreased from 29.7 per cent
in 2002 to 15.7 per cent in 2009.%% The number of children living

in income poverty has decreased from 73.1 per cent in 2002 to

60.5 per cent in 2009. Further, while paediatric HIV prevalence is
increasing, the rate at which it is doing so is decreasing.®®’

5.5.2 Implementation in law
Regional protections

The first Declaration on the Rights and Welfare of the African Child
was adopted in 1979. The Declaration was not binding, but it did
provide a ‘moral compass’ for legal reform.%%8 In 1990, the African
Charter on the Rights and Welfare of the Child (ACRWC) was , and it
entered into force in 1999.

The African Union had already displayed an interest in developing
protection mechanisms for children prior to the ACRWC, but the
rationale for its development only emerged out of the view that the
CRC did not effectively address the socio-cultural and economic
realities and peculiarities of the African Union.*® Civil society played
a leading role in drafting the ACRWC,3*®° which was then ratified in
2000. Article 2 of the ACRWC states that a child is “every human
being under 18 years.”
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The general principles of the ACRWC are non-discrimination, the
best interests of the child, life, survival and development, and
respect for views of the child. The substantive provisions include
education, health care, child labour, harmful social and cultural
practices, armed conflict, sexual exploitation and responsibilities of
the child.*' The ACRWC is monitored by the African Committee
of Experts on the Rights and Welfare of the Child, which has the
remit to receive state reports and individual communications, as well
as conduct ad hoc visits to states. It also has standing before the
African Court on Human and People’s Rights.

Constitution

The whole of the South African Bill of Rights applies to children and
safeguards their rights, whereas Section 28 of the South African
Constitution 1996, the Bill of Child Rights, contains specific and
additional children’s rights, including the child’s right, inter alia, to:
a name and nationality from birth

family or alternative care

basic nutrition

shelter

health care and social services

protection from maltreatment, neglect, abuse or degradation
protection from exploitative labour practices

rights relating to detention and work.

Section 28(2) stipulates that a child's best interests are of
“paramount importance in every matter concerning the child”, whilst
Section 28(3) defines a child as a person under 18 years. Section 29
enshrines the right of everyone to education.

The UN Convention on the Rights of the Child: a study of legal implementation in 12 countries
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In 1992, the Children’s Rights Charter of South Africa was adopted

at the South African Children’s Summit on the Rights of Children .
in Cape Town. The Children’s Rights Charter was drafted by 200 South Africa has taken
children from 20 regions. a number of steps to

. : L incorporate provisions
Integration into domestic legislation and P P

supplementary measures of the CRC into

South Africa’s first State Party report notes that “ratification of national law.
the Convention on the Rights of the Child committed South Africa
to implementing a ‘first call for children” whereby the needs of
children are considered paramount throughout the Government's
development strategies, policies, programmes and services" .32
The National Programme of Action for Children in South Africa 1996
was the primary mechanism through which South Africa sought to
implement these commitments. The Programme had three aims:
e to advance the best interests of the child in all matters
affecting them
e to promote and enable the realisation of child rights to survival,
development, protection, and participation
e to mobilise resources at all levels.

The National Programme of Action Steering Committee (NPASC)
monitored the implementation of the Programme and was
responsible for the identification of plans, the coordination and
evaluation of programmes, and the periodic submission of progress
reports to Cabinet on the implementation, as well as obligations
under the CRC.

South Africa has taken a number of steps to incorporate provisions
of the CRC into national law. The Child Justice Act 2009 3%, for

. . . ; e 362 South Africa, First State Party report
example, enshrines the rights of children in conflict with the law. The e e o S Ay el

CRC/C/51/Add.2, 1998, paragraph 3.

process in which the Child Justice Bill was developed is of particular 363 Child Jusice Act, No. 75 of 2008, 2008.
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note. A committee that had been established by the South African
Law Reform Commission (SALRC) to draft legislative proposals,
engaged directly with children in developing of a report then used to
form the basis of the legislation. In drafting the report, the SALRC
made extensive use of children’s views.#* Sloth-Nielsen notes that
children were extensively engaged in the development process, but
there is no evidence to show that feedback was provided to children
on the value of their participation or on the extent to which their
views were adopted. She continues to say that whilst the SALRC
explained if and when these views influenced the drafting of the
legislation in its report, no meaningful role was accorded to children
in the long-term process of law reform. The draft Child Justice Bill
was the first piece of draft legislation in South Africa for which the
costs of implementation were explored in detail prior to it being
tabled in Parliament.3¢

There has, however, been concern that the punitive, adult-based
approach for older children and for children who are charged with
more serious offences is contrary to its international obligations.3¢®
The CRC also influenced the development of the Children’s Act 38
of 2005 (as amended by Act 41 of 2007), which addresses social
services for children with the aim of bringing South Africa’s law in
line with the South African Bill of Rights and the CRC. One of the
Act’s general principles is that decisions should be made in the best
interests of the child, and that children have a right to participate in
all decisions affecting them and for these views to be given “due
consideration”. The Act gives powers to the Children’s Courts, which
are responsible for assessing whether a child is in need of care and
protection so as to promote the best interests of the child.

Also covered, inter alia, is a child’s capacity to consent (reduced
from 14 to 12 years, and which must take into account the maturity
and ability of the child to understand risks and benefits associated
with medical treatment), adoption, trafficking, and child abduction.
The Children’s Act 2005 requires anyone holding parental rights and
responsibilities to consult children before taking major decisions that
may affect the child’s education, and obliges child and youth care
centres to have a children’s forum and children on the management
board. Section 4(2) of the Children’s Act obliges the Government

to “take reasonable measures to the maximum extent of their
available resources to achieve the realisation of the objects of this
Act.” A detailed costing analysis of the Act was also undertaken

to inform the level of budgetary allocations. Elsewhere, the South
African Schools Act 84 of 1996 requires pupils to be consulted
during the development of a code of conduct, and gives pupils

who are facing suspension the right to express their views to the
appropriate body. According to the National Health Act 61 of 2003,
children must be included in local health planning. In addition, many
Provinces and Municipalities have established children’s forums
that act as channels for children to engage with different legislative
processes.®’ The Children’s Institute at the University of Cape Town
and Save the Children have also carried out work on monitoring
budgets from a child rights perspective.

The Children’s Act 2005 requires that a comprehensive range of
social services be provided for children, and the Act places primary
responsibility on the Government to ensure that these services are



provided. The greatest responsibility is placed on the Department of
Social Development, more than 80 per cent of which is to be covered
by the Provincial Departments of Social Development. More than

half of the provincial social welfare budgets are transferred to NGOs
to deliver the services. However, the money paid to NGOs does not
cover the full cost of providing these services®®®, and so NGOs need
money from national and international donors.®® Section 4(2) of the Act
necessitates that the Government prioritise budgetary allocations to
the social services in order to realise its objectives. The Act provides
the main legal basis for children’s constitutional and international rights
to care and protection in South Africa.®”® Thus, monitoring the budget's
changes over time demonstrates whether the Government is realising
its obligations under the Act, and whether children’s constitutional
rights are being realised.®" In 2010, the National Treasury hosted a
discussion by the Children’s Institute and Community Agency for Social
Enquiry, and UNICEF presented research on the impact of government
budgets on children’s rights to stakeholders from national Government
departments, Parliament’s research unit, UNICEF and civil society. The
aim was to recommend changes in the budget process to promote a
child-centred approach to budgeting.®’? It is not clear, however, what
the effect has been on implementing the Children’s Act in actuality. It
is also difficult to measure the Child Budget Unit's impact on the actual
realisation of child rights in South Africa.’”

The Constitutional Court of South Africa has handed down a number
of judgments that have directly or indirectly affirmed children’s
rights.®”* In Minister for Welfare and Population Development

v Fitzpatrick,%”® for example, the Constitutional Court held that

best interests principle in Section 28(2) cannot be limited to the
rights specifically enumerated in Section 28(1), and that it must

be interpreted to extend beyond those specific rights. However,
concerns have been raised over the apparent progressiveness of
children’s socio-economic rights in theory versus that in practice.
This can be seen most notably in Government of the Republic of
South Africa v Grootboom,*”® which concerned whether the State
could be ordered to provide shelter to a group of people, including
children, who were living in intolerable conditions, by virtue of
Section 26 (the general right of everyone to housing) or Section 28
(the child’s right to basic shelter). The Constitutional Court took the
view that Section 28 imposed a primary duty on parents to take
care of their children and that the State only incurred a primary
obligation where children were removed from, or lacked parental
care. This was mitigated to a certain extent in Minister of Health
and Others v Treatment Action Campaign (TACF”” where it was
held that “while the primary obligation to provide basic health care
services rests on those parents who can afford to pay for such
services ... this does not mean ... that the State incurs no obligation
in relation to children who are being cared for by their parents or
families.”%7® Thus, the State may have the primary obligation where
parents cannot afford services. More recently in Centre for Child
Law and Others v MEC for Education and Others,*”® the Court
recorded that “what is notable about children’s rights in comparison
to other socio-economic rights is that Section 28 contains no
internal limitation subjecting them to the availability of resources
and legislative measures for their progressive realisation. Like all
rights, they remain subject to reasonable and proportional limitation,
but the absence of any internal limitation entrenches the rights as
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Children’s rights have
made a measurable
impact on the legal

and policy environment

in Africa.
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unqualified and immediate”.*® However, the Constitutional Court has
yet to recognise Section 28 as giving rise to a directly enforceable
immediate obligation against the state in any previous case. Sloth-
Nielsen and Mezmur3®' note that between the periods 19962001
and 2002-06, the previous invisibility of children in civil proceedings,
especially divorce proceedings, “altered significantly” and “entered
the judicial sphere with a bang."”3? They suggest that one reason

for this has been the maturing of the constitutional process and
greater awareness and training amongst those involved in the judicial
process of both the South African Constitution and the CRC. As
such, the CRC has become “an essential frame of reference in the
South African legal system. "33

5.5.3 Non-legal measures of implementation

The UN Committee on the Rights of the Child was extremely
complimentary with respect to the range of legal reforms in South
Africa in response to its first report.®¥ It must be noted, however,
that no subsequent reports to the Committee have been produced.
South Africa’s combined second and third periodic report, due

to be submitted in 2007, has not yet been published. Sloth-
Nielsen suggests that children’s rights have made a “measurable
impact on the legal and policy environment in Africa”®®, but that
implementation remains an ongoing project. Criticisms have been
directed by non governmental organisations at the “stifling” of the
National Prosecuting Authority (NPA) as a result of: limited delivery
structures; inadequate resources; insufficient knowledge of the
OAU Charter, Section 28 of the Constitution and the CRC and their
implications for policy processes; and at the under-involvement of civil
society.®® More recently, there have been on-going calls in respect
of the Children’s Act 2005 to make sure that necessary budgets
are allocated, that provincial departments’ capacity for delivery is
improved, the necessary personnel are allocated, and sustainable
funding is provided to non governmental organisations, which
provide the bulk of social services to vulnerable children.®®” Budlender
and Proudlock have expressed concern that the 2010-11 social
development budgets of provincial governments are not adequate
to ensure effective implementation of the Act.®® They also express
concern at the limited indicators developed to monitor its progress.



5.6 Sweden
5.6.1 Context

The childhood population of Sweden in 2010 (0-18 years) was
1,924,000, approximately 20 per cent of the total population.3®®
Sweden is a constitutional monarchy and a parliamentary democracy.
The Prime Minister has been Fredrik Reinfeldt of the Moderate
Party since 2006. Elections for the Swedish Parliament (Riksdag)
are held every four years. The current Government is made up

of the centre-right parties that for the Alliance. These are the
Moderate Party (Moderaterna), Centre Party (Centerpartiet), Liberal
People's Party (Folkpartiet Liberalerna) and the Christian Democrats
(Kristdemokraterna). The 2010 General Election saw the nationalist
movement of the Swedish Democrats (Sverigedemokraterna) enter
Parliament for the first time.

Sweden has a civil law system. Treaties do not form part of national
law unless they have been incorporated by an act of Parliament.

The CRC has not been incorporated. It is a general principle of
Swedish law, however, that legislation is to be interpreted in light of
international obligations. In its 2009 examination, Sweden stated that
“the Government does not see any need at present to transpose
the CRC into Swedish law."3%®° This is partly due to Sweden's strong
welfare tradition. A division under the Minister for Health and Social
Affairs, the CRC Coordination Office, is responsible for child rights
policy and for ensuring that attention is given to CRC norms in

all proposed legislation, policy documents, programmes or other
measures adopted by the Government. Sweden has an Office of the
Children’s Ombudsman. However, the Ombudsman cannot receive
individual complaints. The ECHR was incorporated into national law
in 1995. Sweden prohibited corporal punishment in 1979.

Traditionally, Sweden has performed well across a number of
outcomes. However, performance appears to have declined in some
areas. In 2000, for example, Sweden had the lowest proportion of
children living in relative poverty (2.6 per cent). This increased to

4.2 per cent in 2005, however, and Sweden had been overtaken

by Denmark, Finland and Norway.*' Educational data suggest that
between 2000 and 2009, Sweden'’s performance in reading declined
by 19 per cent, and between 2003 and 2009, performance in
mathematics also declined by 15 per cent. In both areas of learning,
Sweden is now performing around the Organisation for Economic
Co-operation and Development (OECD) average. Between 2000 and
2009, the proportion of students who felt that teachers listened to
what they had to say increased by 3.2 per cent.®? The percentage of
15-19 year olds not in education or employment increased from 11.8
per cent in 2003 to 16.5 per cent in 2009.3%

5.6.2 Implementation in law
Constitution

The Swedish Constitution consists of four fundamental laws: the
Instrument of Government, the Act of Succession, the Press Act,
and the Fundamental Law on Freedom of Expression. \While the
Instrument of Government contains a number of provisions that
apply regardless of age, in Chapter 2 (Fundamental rights) there are
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394 Amendment in italics

two that address the rights of children specifically: Article 7 contains
a provision with respect to the determination of a child’s nationality,
and Article 18 stipulates that all children covered by compulsory
schooling shall be entitled to a free basic education at a public
school. As of January 2003, Article 2 of Chapter 1 (Basic principles
of the form of Government), requires public institutions to combat
discrimination on a number of grounds, including age. The Swedish
Constitution was amended in 2010. Of particular significance is

the amendment made to Article 2, Chapter 1 of the Instrument of
Government, which now stipulates that “public institutions shall
promote the opportunity for all to attain participation and equality in
society and for the rights of the child to be safeguarded." 3%

Integration into domestic legislation and
supplementary measures

Sweden has integrated aspects of the CRC into its legislation.

In 1998, for example, the Social Services Act was amended to
recognise that the best interests of the child must be given “full
consideration when adopting any measures affecting the child’s
life or status.” The Act Prohibiting Discrimination and Other Forms
of Degrading Treatment of Children and School Students (2006:67)
required services under the Education Act to counter discrimination
on the grounds of sex, ethnic membership, religion or other religious
belief, sexual orientation or disability. This was, however, replaced
by the Anti-Discrimination Act (2008:567), which seeks to combat
discrimination and promote equal rights and opportunities across

a range of grounds as well as age, and at all levels of education.

An Equality Ombudsman was established in 2009 to monitor
compliance with the Act. Elsewhere, Chapter 1, Section 10 of the
Aliens Act (2005:716) requires particular attention to be given to the
child’s health and development and the best interests of the child,
whilst Section 11 provides for the child to be heard “unless this is
inappropriate ... Account must be taken of what the child has said
to the extent warranted by the age and maturity of the child.” In
2008, the Care of Young Persons (Special Provisions) Act (1990:52)
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was amended, providing for the best interests of the child to be a
deciding factor when making decisions under the Act. Whilst the
Children and Parents Code (1949:381) already contained provisions
relating to a child’s best interests, this was strengthened in 2006 to
ensure that the best interests of the child is “the determining factor
in all decisions concerning custody, residence and access.” Both
the Social Services Act (2001:453) and the Care of Young Persons
(Special Provisions) Act (1990, as amended 2003) contain provisions
on the rights of children to express their views.

Whilst welcoming legislative developments and the 1999 strategy,
the UN Committee on the Rights of the Child has expressed

concern at the lack of formal recognition of the CRC in Swedish

law and has recommended that it “should always prevail whenever
domestic law provisions are in conflict with the law enshrined in

the CRC".%% A report by Save the Children Sweden noted that, in
2010, the Government pledged to carry out a survey of how Swedish
legislation complies with the CRC.3% Indeed, there appears to be
increasing calls for the CRC to be incorporated into Swedish law.
This has been largely driven by non governmental organisations and
the matter being debated in Parliament and the media. The Liberal
People’s Party and the Christian Democratic Party have indicated that
they would join those calling for incorporation, following the example
of the Swedish Green Party and the Left Party.®%’

395 UN Committee on the Rights of the
Child, Concluding Observations:
Sweden, CRC/C/SWE/CO/4, 2009a,
paragraph 10.

396 Save the Children Sweden, Governance
fit for children: to what extent have the
general measures of implementation of
the UNCRC been realised in Sweden,
Save the Children Sweden, Stockholm,
2011.

397 Save the Children Sweden, 2011.
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5.6.3 Non-legal measures of implementation

In 1999, the Swedish Parliament passed a Bill endorsing a national

strategy for implementing the CRC (Bill 1997/98:182). This strategy

included a requirement that:

e the CRC must inform all decision making affecting children

e government employees whose work impacts on children and
young people must be offered training aimed at enhancing their
knowledge of the CRC

e child impact assessments must be made in connection with all
government decisions affecting children and that efforts must be
made to promote the influence and participation of children and
young people in community and traffic planning.3

The strategy formed the basis of Sweden'’s cross-sectoral child

policy, later renamed Child Rights Policy. In 2007, a review of the

policy carried out by the Swedish Agency for Public Management

made a number of recommendations on ways that Sweden

could implement children’s rights more effectively, with particular

emphasis placed on monitoring and evaluation.®* In December 2010,

Parliament endorsed a new strategy to strengthen child rights in

Sweden (Bill 2009/10:232). This strategy consists of nine principles,

including that all legislation concerning children be formulated in

accordance with the CRC.%%° Other supplementary measures of

interest include:

¢ the establishment of a Child Rights Forum (2005) to facilitate
structured dialogue between the Government and non
governmental organisations

e the appointment of contact persons for the CRC at all ministries

¢ the establishment of the municipal partnership for implementation

¢ the Child Reference Group set up by the Ministry of Health and
Social Affairs, comprising 40-50 girls and boys age 13-18 years
from various parts of Sweden .4

Research suggests that the CRC has “become the most important
tool for enhancing the status of (the) child”4? and has acted as a
driver for legal reform to date. Detailed work has also been carried
out with respect to child impact assessment.*® Sylwander has
noted, however, that in practice, this does not necessarily mean that
children’s rights are protected as intended by the legislature and
gaps remain.*** In the context of the Aliens Act, for example, children
are not heard to the extent that is expected by legislation. Moreover,
there is a concern that the best interests principle is mainly used

to make rejected asylum applications legitimate.*® Criticisms have
also been leveled at national level. A 2004 review carried out by

the Swedish National Audit Office, for example, concluded that
whilst numerous measures had been taken to put the CRC and

the approved strategy into effect, it had not fully complied with the
requirements or achieved the goals set out in the strategy that was
approved by the Riksdag.*®® Non governmental organisations also
expressed concerns at the lack of clearly defined and measurable
targets, indicators and timescales therein, making assessment of the
strategy’'s impact problematic. Similar concerns have been expressed
with respect to the 2010 strategy. In addition, non governmental
organisations have stated that they were not invited to consultations
on the new strategy, and that there were no consultations with
children and young people.4%’




The issue of municipal autonomy and subsequent disparities in
the implementation of children’s rights is an issue that has been
highlighted by the UN Committee on the Rights of the Child and Research suggests
Save the Children, not least the disparities regarding child poverty that the CRC has
and social services’ resources for children at risk.*®® There appears
to be an upsurge in activities undertaken to promote awareness of
the CRC throughout Sweden, but the Committee has expressed important tool for
concern that it may not be sufficiently known by children and other .
professionals working with and for children*® and non governmental enhancing the
organisations have called for children’s rights to be a mandatory status of the child.
part of the school curriculum.*'® Indeed, a survey carried out by the
Children’s Ombudsman in 2009 to ascertain how much the CRC
features in the education and training given to teachers, police
officers, nurses and social workers, found that nearly all degree
courses and training programmes investigated looked at the subject
of children’s rights. Shortage of time and insufficient competence
among teachers/lecturers, however, meant that the students did
not always acquire enough knowledge to be able to use the CRC

as a practical tool in their chosen professions.*’" Another survey by
the Children’s Ombudsman showed that only one in five Swedish
children between 11-14 years had knowledge of the CRC.#"2
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Successful implementation of the CRC is key to realising children'’s

rights. Whilst all signatories to the CRC commit to implementing its

principles in law and practice, there is no fixed approach prescribed

in relation to implementation. The UN Committee on the Rights

of the Child has provided detailed guidance on the measures that

it considers necessary for effective implementation and many

countries have chosen to implement some or all of these. The

review of comparative practice in relation to the implementation of

the CRC in the 12 countries included in this study indicates that:

¢ each of the countries in the study is taking the implementation of
the CRC seriously, albeit in various ways and with varying degrees
of commitment

® no one country has managed to fully implement the CRC

¢ there is no perfect, one-size-fits-all model for approaching
implementation.

In regard to the latter point, it is very clear that the legal and policy
responses to implementation will, by necessity, vary on a country
by country basis and will be determined to a large extent by its legal
and administrative structures, as well as political and public attitudes
to international human rights law in general and children’s rights in
particular. Whilst recognising that these are often the determining
factors, there were some overarching messages that can be drawn
from across the country studies about the activities and factors
which contribute to successful implementation of the CRC.

The impact of incorporation

In the countries where there has been incorporation of the CRC
(Belgium, Norway, Spain), interviewees were more likely to say

that children were perceived as rights holders and that there was

a culture of respect for children’s rights. Moreover, it was variously
reported that it gave politicians, public officials and non governmental




The best interests
principle in Article 3
was most likely to end
up in domestic law.

organisations who wanted to advance the cause of children’s rights
a "hook” or "leverage” that was particularly influential when it
came to ensuring integration of the principles in domestic law and
policy. Whilst incorporation provided opportunities for strategic
litigation and this had been successful in a number of instances,

its main value was thought to be in the general message that it
conveyed about the status of children and the knock-on effects for
implementation of children’s rights principles into domestic law and
policy. It was suggested that a deliberate decision to incorporate (as
in Norway) might have more impact than instances where the CRC
has automatically become part of domestic law upon ratification
(Belgium, Spain). This is difficult to determine, although the process
of discussion and consultation around incorporation was recognised
as having a positive role in advancing understanding and engaging
with key stakeholders (for example, young people in Iceland),

even where the outcome of that did not result in incorporation
(Australia). Where it had taken place, incorporation clearly provided
the springboard or basis from which a range of other measures and
initiatives to implement the CRC were either launched or flowed
naturally as a consequence

Value of the CRC being integrated in domestic law

Integration of the CRC principles in domestic law was being put

into place in the case study countries and, on the basis of these
countries, appears to be steadily increasing over time. The best
interests principle in Article 3 was most likely to end up in domestic
law, most commonly in areas of child protection, alternative care and
family law, but sometimes in areas such as juvenile justice (such

as in Ireland) and immigration (like in Norway). Whilst welcomed
generally as a way of promoting a child focus in the particular area,
interviewees differed as to how useful Article 3 was given its wide
scope for interpretation. Article 12 was the next most likely to be
included, and interviewees reported incorporation of Article 12 into
domestic law as having had a strong impact in practice (for example,
Belgium and Norway).

It was notable that there was little integration of other specific CRC
provisions into domestic law. Incorporation of civil and political rights
is less common (but see Spain's Organic Law) and socio-economic
rights (as in the South African Final Constitution) are rarely protected
explicitly in national laws. Moreover, there are interesting examples
of the CRC being referred to generally (like Victoria State Law in
Australia). Interviewees suggested that it is through domestic
legislation that the CRC is likely to be most effective, as it is this that
most influences how those who work directly with children treat
children, that is to say teachers, social works and lawyers.

Processes for review of legislation’s compatibility with the CRC
were thought to be an effective way of approaching integration
systematically (as in Norway and Belgium) and were anticipated as
useful in this regard in Australia. It was acknowledged through the
country studies that the CRC principles needed to be incorporated
into domestic legislation, but, for that to be effective, this process
had to be supported by good awareness raising and training in the
implications of children’s rights-based approaches.
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Relationship between central government
and states in federated systems. The need for training

In many of the case study countries, the State Party had signed
and ratified the CRC, but key responsibility for ensuring its
implementation in law, policy and practice rested with devolved was reiterated time
or federate.d regions, which hgd significant responsibillity for areas and time again.
like education, health and social care (such as Australia, Belgium,
Germany and Spain). A recurring theme was the inconsistency of

and awareness

approaches or divergence in the commitment to the CRC across the
different internal jurisdictions, with competence varying between
regions leading to a lack of clear accountability for children’s rights
(like in Belgium). In some countries, it was apparent that this had
positive consequences in enabling one region or jurisdiction to lead,
prompting others to follow unconstrained by limitations existing

at federal or national level. However, while it was accepted as
important that these areas be allowed the flexibility to respond to
their particular social and cultural contexts, this inevitably resulted
in significant variations of approach, with the regional approach
sometimes reflecting political interest at that level. In each country,
areas were identified as being at the forefront of the implementation
of the CRC (such as Victoria in Australia, Catalonia in Spain, Berlin

in Germany and, in different respects, the Flemish- and French-
speaking Communities in Belgium) and it was suggested that these
regions played an important role in encouraging good practice
elsewhere. Although, it was clear that some of the responsibility on
the State Party to ensure implementation was diluted in the transfer
of responsibility, with the central government sometimes limiting
its role to monitoring and compiling the States Party’'s report. Many
interviewees suggested that central government should explicitly
retain overall responsibility for implementation, and take a more
active role in ensuring that local regions and states are actively

and consistently doing so. It was suggested that this would work
best through national mechanisms to coordinate activity to develop
national agreements on key issues that cross regional boundaries
(for example, Australia has a system of cooperative agreements,
known as Co-Ags, that have enabled government departments

to collaborate in order to produce national level agreements on
issues such as child care standards). Others suggested that greater
consistency could be encouraged further by targeted national
funding for particular policies and by having greater consistency in
data collection.

All children’s rights implementation is
underpinned by awareness of the CRC

The need for training and awareness on the CRC was reiterated
time and time again by interviewees who recognised that, at every
level, from legislation to case law and policy development to service
provision for children, effective implementation was contingent
upon awareness of children’s rights. This was not just about
knowledge of the articles of the CRC or about children’s issues, like
child protection, but an understanding of children as the subject of
rights, and of their entitlement to be treated with dignity and respect
and to exert influence on their own lives. Whilst the best interest
principle has been widely incorporated in legislation, for example,
awareness of the CRC was perceived to be crucial in ensuring that it
was applied in a way that was compliant. In spite of this, there were
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It is clear that an
ambitious national
strategy can drive
implementation in

particular areas.

few examples of systematic training for duty bearers. An example
of good practice is training for the legal profession and judiciary in
Norway and Belgium, which has led to an increased number of cases
where the CRC is cited. Whilst there was widespread recognition

of the need to educate adults working with children and to increase
sensitivity among the public, few interviewees (with Norway being
the exception) identified children’s rights education as important

in the implementation strategy: it was seen as something that

the CRC requires as a substantive right rather than as a means

of implementation. However, some interviewees recognised that
children’s rights education would change culture over generations as
children become future duty-bearers. Most countries had included
aspects of human rights and child rights in the general curriculum,
although these were rarely extensive and often optional elements.
There were, however, interesting examples of child rights education
in most jurisdictions, although many of these are organised by non
governmental organisations.

Child rights monitoring bodies

Most of the countries had a Children’s Commissioner or
Ombudsman (Australia was a late exception, having only recently
decided to appoint a national Children’s Commissioner, although
there were children’s commissioner offices in each of the states).
These bodies had very different powers and resources, often

not as extensive as those invested in the four UK Children’s
Commissioners. However, where an Ombudsman approach had
been adopted (as in Norway, Spain and Ireland), it was considered
that the ability for children to make complaints directly to the office
for investigation played an important role in the enforcement of the
CRC. The Commissioners/Ombudsman offices were also perceived
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to be a fundamental aspect to monitoring implementation across
time, to holding government to account, and to ensuring consistency
in the implementation of the CRC at times of political change. They
also have a key awareness-raising role.

National plans for children

Almost all of the countries had a national plan for children (Australia
has not had one but is currently consulting on one), although these
have not always been renewed (Germany’s ended in 2009). It was
suggested that for these to be most effective, there needed to be
concrete action plans and targets. In rare instances these were
linked to implementation of the CRC (for example the Flemish
Community in Belgium), but even where this was not the case it is
clear that an ambitious national strategy can drive implementation of
the CRC in particular areas (like participation rights in Ireland). Where
national plans are used to establish infrastructure and to embed
children’s rights into administrative decision making, they can have a
clear impact on children’s rights awareness and implementation.

Comprehensive data on children

There was general agreement that children’s rights implementation is
underpinned by comprehensive data, that this needed to be collected
systematically in a way that identifies the most vulnerable categories
of children, and that change needed to be tracked over time. Several
countries (like Spain and Germany) publish official annual state

of children’s rights reports, which are identified as useful. Some

have invested quite considerably in data collection (for example

the Growing up in Ireland Study and Australia’s Child Development
Index), thus enabling an evidence base for policy development to

be built up over time. However, in most instances, the focus was

Child participation was
widely recognised as
an important aspect

of implementation.




There are good
examples of child
impact assessments
being introduced
in the legislative
review process.

on key child development and well-being indicators, rather than the
full range of children’s rights. Attempts to develop and employ child
rights indicators remain rare (South Africa is a notable exception).
Across the country studies, interviewees highlighted that, without
comprehensive, and up-to-date, disaggregated data, it was very
difficult to understand or track the impact of government policy on
children. Interviewees also referred to the need for effective ways
of evaluating whether government policy on children’s issues was
having its desired effects.

Children’s participation perceived as core,
but often not systematic.

Child participation was widely recognised as an important aspect
of the implementation of the CRC, although practice varied
considerably. In Norway and Belgium, the principle has been
implemented in domestic law and policy and there appears to be
recognition that participation is required at all levels of decision
making. In these instances, the legal requirements were perceived
by some to have encouraged a culture of respect for children’s
views. These countries had relatively good examples of children’s
participation in individual decision-making in child protection and
alternative care, and in private family law matters. Whilst child
participation appeared to be less systematic elsewhere to Norway
and Belgium, across the country studies, there were significant
examples of it working effectively in many contexts, including
children’s involvement in city-planning decisions (for example in
Melbourne, Australia), and embedding child participation in local
authority decision making (for example, Ireland). In Ireland, the
benefits of making an explicit commitment to listen to the views of
children in national policy has clearly been instrumental in supporting
a participation agenda across a whole range of governmental
decision making. These examples aside, concerns were expressed
about the extent to which the participation of children was
meaningful in practice, and this was often linked to a view that
children’s protection rights were accepted more readily than their
rights to autonomy in decision making (such as Spain and Australia).

Child-proofing legislation and policy
through child impact assessment

There are good examples of child impact assessments being
introduced in the legislative review process. Sweden, in particular,
has had a system of child impact assessment for some years as part
of its wider National Children’s Rights Strategy. More recently, the
Flanders Region in Belgium has introduced an evaluation process,
known under the acronym JOKER, which must be conducted for
every draft decree that directly impacts the interests of young
people 25 years. More limited forms of child impact assessment
are undertaken in a number of other places: for instance, many
Ombudsman/Commissioner offices have an express function to
comment on the compatibility of draft laws with the CRC (Ireland is
an example of this).
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Child budgeting remains rare in government
and is still seen as fraught with difficulty

There was a large degree of interest in child-specific budgets, but
few examples of it in practice. An exception is in South Africa where
researchers have been collaborating with the Treasury to produce
budgetary analysis of expenditure in relation to the implementation
of child welfare legislation. Across the country studies, interviewees
reported unsuccessful attempts to gain detailed information on

child or youth expenditure. In many instances, this appeared to be
thwarted by the fact that budgetary lines of expenditure in some
areas (like health or transport) were not child specific and therefore
made it very difficult to attribute expenditure dedicated to children.

Most countries struggle to protect the rights
of the most vulnerable children

In all countries in the study, the most vulnerable groups of

children (separated children, asylum seekers, indigenous children,
and children in conflict with the law) continued to fare less well
compared to their peers. This was linked to higher levels of poverty
and social exclusion, concerns that have increased significantly in
recent years. In several countries, interviewees suggested that
separated children and asylum seekers were not seen as rights
holders in the same way as other children, and this was linked,

to an extent, to the weakness of the CRC in these areas. For this
reason perhaps, some of the most effective forms of redress were
perceived to lie in constitutional or domestic equality protections
rather than specific child rights arguments, although it is clear that a
variety of strategies were important in addressing these intractable
issues. Interviewees also highlighted their concerns about the impact
of the recession on children.

Ways of building a child rights culture

A recurrent theme across the interviews was whether the country
had established a children’s rights culture and what had been
effective or otherwise. Public opinion, linked to the role of the

media and their combined influence on the political system, was
seen to be a key factor. Some interviewees reported a general
culture of respect for rights (Norway, Belgium, Germany), while
others suggested that one had developed in the wake of conflict

and significant reconstruction (like in Spain and South Africa). For
others, human and child rights were not considered to be the normal
discourse, with values such as child-centredness or equity having
more purchase (Australia). In several countries, child protection or
the child as victim were more common public concerns (for example,
Ireland) and in several instances, the tension between parents’ rights
and children’s rights appeared to be part of the ongoing discussion,
with adverse impact for the acceptance of children’s rights (Australia,
Germany, Ireland). In general terms, the following issues emerged as
significant in terms of increasing levels of implementation by building
a culture of respect for children’s rights.

The first was a strong NGO sector. Across the country studies, there
was evidence of significant advocacy work by non governmental
organisations, which were often targeting legal and constitutional
reform and regularly took the lead in the shadow/alternative reporting

Children’s rights are
better protected in
countries that have
given legal status to
the CRC in some form.




In many countries,
incorporation into
domestic law provided
a platform from which
other legal
and non-legal
measures developed.

process to the UN Committee on the Rights of the Child. These
organisations appeared to be most effective when they used a
combination of strategies, such as public and media engagement,
the pursuit of a strategic legal approach, and the persistent lobbying
of government and decision-making bodies based on the CRC.

Second it was seen to be important to have key advocates or
supporters in government or in public office. In many countries, many
of the most significant changes regarding implementation can be
traced to their support by a particular champion with influence, like
a politician, a key government official, an experienced law professor
or an non-governmental organisation leader. Interviewees identified
a number of such champions working in different areas, including
constitutional change, policy reform and participatory practices (for
example Belgium, Germany, Norway, Ireland). Non governmental
organisations were conscious of the need to identify and support
such champions as part of their advocacy and lobbying strategies.
However, whilst change often stems from a particular political
champion, there is a danger that reliance on such individuals means
that support for the CRC ebbs and flows. This is especially the case
when the individual is in a political party that has lost power as the
issue can be seen as being identified with that party. On the other
hand, when the champion is a public official, there can be continuity
and an opportunity to build support and ensure consistency over
time. Reliance on key individuals to drive implementation also makes
it difficult to sustain progress if the culture and the infrastructure to
support it have not been sufficiently established.

Third the CRC reporting process was an important element of
building a rights-respecting culture. Many of the interviewees had
been involved in reporting to the Committee, either as a government
representative or as part of the alternative reporting process. It was
clear that constructive engagement in the reporting process can be a
driver to greater implementation. Several government interviewees
reported a greater level of awareness and personal commitment

to the CRC in the wake of their experience, whilst others pointed

to the potential of the reporting process to engage the public and
media on children’s rights issues. Equally, a risk was noted that some
government officials are less engaged following attendance, if they
felt they had not received a fair hearing before the Committee.

Concluding remarks - the path towards
full implementation of the CRC

This report provides a wealth of information on the various legal

and non-legal measures taken by the countries studied to advance
implementation of the CRC into domestic law, policy and practice.

It identifies many of the factors that serve to promote children’s
rights at national level and highlights those strategies that have
been proven to be most effective in both implementing the CRC in
law and policy, and in persuading decision makers and duty bearers
about the importance and value of implementing at national level.
Where possible, the effectiveness of those approaches has been
clarified, although it remains difficult to establish, in any definitive or
scientific way, the likely impact on children’s lives of the approaches
and measures taken. Nevertheless, what emerges from the research
is an understanding that children’s rights are better protected, at
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least in law if not also in practice, in countries that have given legal
status to the CRC in some form, and that have followed this up by
establishing the necessary systems to effectively support, monitor
and enforce the implementation.

It is thus a major finding of this research that all of the factors

and mechanisms described above may play a role in the effective
implementation of the CRC and that those countries that have
adopted a range of approaches have been most successful in relation
to implementation. That said, each country must find its own path
towards full implementation. There is no single route to be taken and
no single right way to proceed. \What this research endeavours to

do is to highlight some of the most effective approaches adopted to
ensure that implementation is secured.

In summary, it is clear that in many countries the incorporation of the
CRC into domestic law provided a platform from which other legal
and non-legal measures developed. Although it is possible to argue
that incorporation was dispensable to the measures that followed
(that is, that measures short of incorporation might achieve the same
results), the research shows that it is an important goal in itself to
give the CRC the force of national law. In particular, both the process
of incorporation (which raises awareness and can be accompanied by
systematic training of decision makers) and the result (where the CRC
becomes internalised in the national level system) have significant
value in “bringing rights home"” to children and to duty bearers.

The research shows that positive consequences of how children’s
rights are perceived and implemented in practice, flow from this that
would be difficult to achieve through other means. Related to this is
the impact that incorporation can have on the content of domestic
law and policy and, as those who are governed by the national law
and policy framework (state officials and decision makers) work with
the national law, the CRC starts to infuse the decisions they make
and how they are made.

Of course, if its potential is to be fully realised, then all of this

must be underpinned by systematic children’s rights training and

a robust infrastructure designed to monitor, support and enforce
implementation. Here several stakeholders, including UNICEF, national
human rights institutions, non governmental organisations, academics
and the media, have key roles. The work that they undertake

as watchdogs — observing and documenting progress, auditing
compliance, holding government to account, lobbying for change, and
engaging and raising the awareness of the public — is critical to ensure
that progress towards full implementation is sustained.

Those countries that
have adopted a range
of approaches have
been most successful
in implementation
of the CRC.
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: Country context

What legal system is in place?

: What is the legal reform?

What is the nature of the reform
(including issues of redress and so on)?
What was the context/key drivers

for the change (legal, political, social
and cultural)?

What has been introduced to support
implementation (training, awareness-
raising, implementation group,
resourcing and so on)?

What evaluation mechanism has
been established (monitoring group,
research, review, development

of indicators)?

To what extent were children and
other stakeholders engaged in the
process of reform?

: Is it making a difference?

Are there trackable changes in law
and policy?

Have there been significant legal
cases? (look especially for ESCR cases)
Is there child data showing
Improvements which can be
attributed to this?

Is there evidence of increased
awareness/ acceptance of

child rights?

What are the barriers and obstacles?
What are the enablers?

What else is planned?

Are children and other

stakeholders being engaged in
implementation processes?
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Human Rights Futures Project,
'Protection of children’s rights under
the Human Rights Act 1998’ legal

briefing, London School of Economics,

London, 2011, available at http://bit.ly/
TOBUDg, accessed 18 October 2012.
For example, Superme Court of

the United Kingdom, ZH (Tanzania)

v. Secretary of State for the Home
Department, UKSC4, 2011.

9.1 Context

The United Kingdom (UK) of Great Britain and Northern Ireland
comprises England, Wales, Scotland and Northern Ireland. It is a
constitutional monarchy with no written constitution and relies
on the principles of parliamentary sovereignty and the rule of law.
There is a common law system in place in England and Wales,
and Northern Ireland, and a mixed common and civil law system
in Scotland. The UK also has sovereignty over a number of British
Overseas Territories and Crown Dependencies. This section,
however, will focus on the four jurisdictions of the UK.

The UK ratified the CRC on 16 December 1991. Originally, the UK
had four reservations to the CRC relating to:

® the primacy of domestic immigration and nationality law

child employment

children’s hearings in Scotland

placing children in adult custodial establishments.

The reservations on child employment and children’s hearings were
withdrawn in 1997, and those on immigration and children in custody
in 2008, shortly after the UK submitted its most recent report to the
UN Committee on the Rights of the Child. The signatory to the CRC
is the UK Government, based in Westminster, London.

Since the General Election in May 2010, a Coalition Government
has been in power with David Cameron of the Conservative Party
as the Prime Minister and Nick Clegg of the Liberal Democrats

as Deputy Prime Minister. Responsibility for the reporting cycle
falls to the Government department that has been given named
responsibility for children and families, including children’s rights.
Currently, that responsibility lies with the Department for Education.
Government ministers from each of the four jurisdictions have
devolved responsibility for implementation of aspects of the CRC,
and regularly keep in touch on rights-related issues. Government
officials from each of the administrations meet quarterly to discuss
progress with implementing the CRC.

9.1.2 Implementation in law

In the UK, international obligations have to be formally incorporated
into domestic law before the courts are obliged to apply them.

The European Convention on Human Rights (ECHR) has been
incorporated through the Human Rights Act 1998 (HRA), which came
into force in 2000. The HRA gives people of any age in the UK the
ability to protect their ECHR rights through the domestic courts and,
if all other avenues have been exhausted, the European Court of
Human Rights in Strasbourg.

The HRA applies to all public bodies, including the government

and the courts. New legislation must include either a statement of
compliance with the HRA or, where questions of compliance may
arise, a section outlining the grounds upon which the Government
has made its policy decisions. It has been applied in a series of legal
cases affecting children and young people,*'® a growing number

of which place considerable emphasis on articles in the CRC.4'
However, ECHR articles are not child-specific, can be weaker in



articulation than CRC articles (for example, the right to education),
and omit important areas such as social, economic and cultural
rights. The CRC has not been incorporated into UK domestic law.

The Equality and Human Rights Commission (EHRC), established

in 2007, works in England, Wales and Scotland. It has a statutory
remit “to promote and monitor human rights and to protect, enforce
and promote equality.” In addition, the Equality Act 2010 protects
people of all ages from direct and indirect discrimination across nine
“protected” areas, including age, disability, gender, race, religion
and belief, pregnancy and maternity, marriage and civil partnership,
sexual orientation and gender reassignment.

The UK’s four Children’s Commissioners*'® and the Westminster
Parliament’s Joint Committee on Human Rights*'® have
recommended that the UK Government incorporate the CRC in
domestic law. The Government has responded that the UK meets
its obligations under the CRC “through a mixture of legislative and
policy initiatives." 417

In its 2008 concluding observations, the UN Committee on the 415 UK Childron's Commisel -
. . . . ’ . laren's tLommissioners, neport to

Rights of the Child recommended strengthening children’s rights the UN Committee on the Rights of the

through a British Bill of Rights. In 2010, the Coalition Government set Child, 2008, paragraph 9.

up a Commission to consider whether to create a UK Bill of Rights to 416 Joint Committee on Human Rights,

. . . Children'’s rights: 25" report of session
complement or perhaps replace the existing Human Rights Act. In its 2008-09, 2009, paragraph 19.
most recent consultation paper,*'® the Commission asks whether the 417 House of Commons Hansard, vol. 532,

: . e . . . : col. 906W, 2011,
Bill should cover children’s rights which could include incorporation 418 Commission on a Bill of Rights, Second

of the CRC in UK domestic law. consultation, 2012.
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United Kingdom, Consolidated 3rd and
4th periodic report to the UN Committee
on the Rights of the Child, 2008,
paragraph 2.

HM Treasury, Spending Review, Cm
7942, 2010. This laid out departmental
allocations until 2014-15.

Candler, J., Holdaer, H. et al., Human
Rights Measurement Framework:
Prototype panels, indicator set and
evidence base, Equality and Human
Rights Commission, London, 2012.

9.1.3 Non-legal measures of implementation

In its 2008 report to the UN Committee on the Rights of the Child,
the UK Government confirmed its commitment to implementing the
CRC*® and evidenced this by:
® ademonstrable rise in the status of children’s policy
in Government
e the creation of Children’'s Commissioners in each of the
four nations
* the passage of a substantial body of law
e the development of country-specific children’s plans
e greater investment in children’s services.

Although much of this remains in place, only Wales and Scotland
publish national action plans. Investment in public services, including
children’s services has been significantly reduced as part of the
Coalition Government's deficit reduction programme.*?° In 2008,

the Committee noted that the UK does not use the CRC as its
overarching framework for the development of children’s policy

and, so has no clear strategy to ensure the full realisation of the
principles, values and goals of the CRC, including in legislation.

In 2012, the EHRC published a set of human rights indicators that,
whilst based on ECHR rights, also refers to rights drawn from
international instruments including the CRC.#?'



9.2 England I
9.2.1 Context

In 2011, the population of children (0-17 years) was 11,336,600,
approximately 21 per cent of the total population.*?? England is
under the full jurisdiction of the UK Parliament in Westminster

and has no separate devolved administration. The UK Parliament
continues to legislate on matters that affect the UK as a whole, such
as immigration and nationality, and national security. Since 1998
and the passage of devolution legislation in Scotland, Wales and
Northern Ireland, there is an increasing tendency for Acts debated
and passed in Westminster to relate to England, with specific
sections devoted to the devolved nations. Edward Timpson, Under
Secretary of State in the Department for Education, is responsible
for children’s rights policy in England and for coordinating work on
the CRC across Government.

9.2.2 Implementation in law

Significant reform has taken place. For example, Section 1 of

the Children Act 1989 makes it clear that the child's welfare is
paramount when the Family Court is making a decision about them.
Section 55 of the Borders, Citizenship and Immigration Act 2009
requires the UK Border Agency (through a duty placed on the Home
Secretary) to promote and safeguard the welfare of children. In 2010,
to deliver priorities in taking forward the Concluding Observations,
the Government published a compendium of key legislation that
underpinned the implementation of the CRC and committed to

an annual review of progress.*® The last of the four UK Children’s
Commissioners was established in England by the Children Act
2004. The Children’s Commissioner’s function is to promote
awareness of the views and interests of children in England. The
same Act placed five child well-being indicators for children’s
services in law, none of which refer specifically to children’s

rights. Shortly after the General Election in 2010, the Children’s
Minister announced an independent review of the Office of the
Children’s Commissioner for England (OCCE), which reported in
December 2010.42* The review recommended that England needs a
Commissioner with adequate powers in order to meet its obligations
under the CRC. In July 2012, the Department for Education
published draft clauses*?® to take this forward. Under the new legal
framework, the Children’s Commissioner for England will:

e promote and protect the rights of children in England in line with

the CRC 422 Office for National Statistics, 2011
. . . . Census unrounded population and
. undertqke child rights impact assessment on policy and household estimates for England and
legislative proposals Wales, 2012, available at http:/bit.ly/
e |ook at complaints and advocacy services for children Q8BdZ0, accessed 18 October, 2012.
. . . . K 423 Zaman, S., The United Nations
retain the powers to initiate inquiries, enter premises and Convention on the Rights of the

conduct interviews. Child: How legislation underpins
implementation in England, report to
the Joint Committee on Human Rights,

Although there have been a number of positive changes to law and Department for Children, Schools and
policy in England that have led to improved services for children and Families, London, 2010. _

| tall h b . | ted. In the CRC Acti 424 Dunford, J., Review of the Office of
young peoplie, not all have been implemente : ntnhe X ¢ I.Oﬂ the Children’s Commissioner (England),
Plan, for example, the UK Government committed to considering Department for Education, London,
how to increase opportunities for participation in schools, colleges 2010: .

. . . L 425 Department for Education, Reform of

and community settings. However, regulations to an existing duty on the Office of Children’s Commissioner.

school governing bodies to invite and consider the views of pupils draft legislation, Cm 8390, 2012.
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Department for Education,

Statutory guidance on the roles and
responsibilities of the Director of
Children’s Services and the Lead
Member for Children’s Services, 2012.
Department for Children, Schools and
Families, United Nations Convention

on the Rights of the Child: Priorities for
action, Department for Children, Schools
and Families Publications, Nottingham,
2009.

Department for Education, Publication of
the independent review of the Children’s
Commissioner, written ministerial
statement, 2010.

UK Children’s Commissioners, Midterm
report to the UK State Party on the UN
Convention on the Rights of the Child,
2011.
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(Section 157 Education and Skills Act 2008) have never been issued.
Section 2(11) of the Children Act 2004 places a duty on the Children’s
Commissioner to regard the CRC when exercising his/her functions, a
duty that will continue in the new legislation. In general, that duty does
not extend to other public bodies that deliver a service to children and
young people. However, statutory guidance requires Local Authority
Directors of Children’s Services and Lead Members with responsibility
for Children’s Services to have due regard to the CRC.4?6

9.2.3 Non-legal measures of implementation

Overall, implementation of the CRC in England has been sectoral
and piecemeal, with no clear strategy for implementation. In 2009,
the Government published an Action Plan, but that has not been
updated.*?” In her response to the Dunford Review of the Office

of the Children’s Commissioner, the then-Minister for Children

and Families made a commitment “that the Government will give
due consideration to the CRC Articles when making new policy
and legislation.”4?® Although work has taken place within different
Government departments, there is no overall strategy in place for
disseminating or raising awareness of the CRC within civil society.
Long-standing recommendations from the UN Committee on the
Rights of the Child to ensure that Article 3 of the CRC is adequately
integrated in all relevant legislation and policies or that Article 12
participation rights are mainstreamed, remain unaddressed.*?® With
the exception of the education budget and some welfare benefits
(such as child benefit), it is not possible to identify how much is
being spent on children and young people.



9.3 Scotland
9.3.1 Context

X

In 2010, the population of children (0-18 years) was estimated

to be 1,037,839, just under 20 per cent of the total population.*®
Although Scotland has been part of Great Britain since the Acts of
Union in 1707, the Scottish legal, social care and education systems
are separate from those of England, Wales and Northern Ireland.
The devolution settlement is laid out in the Scotland Act 1998 and
amended by the Scotland Act 2012. That legislation established both
the Scottish Parliament and the Scottish Government. Paragraph
7(2)(a) of Schedule 5 of the Scotland Act 1998 puts it within the
legislative competence of the Scottish Parliament to “observe and
implement international obligations.” On 5 May 2011, in the fourth
General Election to take place since devolution, the Scottish National
Party (SNP), which has campaigned for a Scotland independent of
the United Kingdom, won 69 seats and was able to form a majority
government. Its leader, Alex Salmond, is First Minister of Scotland.
Aileen Campbell is the Minister for Children and Young People.

A referendum on Scottish independence is due to take place in
autumn 2014. The Scotland Act 1998 lists “reserved matters” over
which the UK Government retains power. These include asylum

and immigration, social security/welfare benefits, the armed forces
and national security. The same Act protects certain statutes from
amendment or repeal by the Scottish Parliament, including the
Human Rights Act 1998, which applies to both children and adults. In
2006, the Scottish Commission for Human Rights was established,
with the overall objective to promote understanding and awareness
of, and respect for, human rights.

9.3.2 Implementation in law

Scotland was the third nation in the UK to create an independent
Commissioner for Children and Young People. The Commissioner’s
functions are set out in the Commissioner for Children and Young

People (Scotland) Act 2003. The role promotes and safeguards the 430 General Register Office for Scotland,
iohts of child ith ticul hasi the right t tin th Mid-2010 population estimates Scotland,
rights of children with particular emphasis on the rights set out in the 2010, available at http-//bit ly/TEQSFY
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e promote awareness and understanding of the rights of children

* review the adequacy and effectiveness of any law, policy and
practice as it relates to the rights of children

e promote best practice by service providers

e commission and undertake research on matters relating to the
rights of children.

In carrying out his work, the Commissioner must involve and consult
both children and organisations working with and for them, paying
particular attention to children who do not have other adequate
means by which they can make their views known. S/he also has the
power to carry out formal investigations into rights issues that affect
groups of children and young people in Scotland.

Of the four nations of the UK, Scots law combines features of both
civil and common law, and so has most in common with other
European countries. For example, Scotland has long had a social
welfare rather than criminal justice-based approach to youth justice
through the children’s hearings system. This was established in the
Social Work (Scotland) Act 1968, amended and then more broadly
supported by the Children (Scotland) Act 1995 and Children’s
Hearings (Scotland) Act 2011.

A number of separate measures have helped to take forward
implementation of the CRC in Scotland, but progress has been
inconsistent. Section 16 of the Children (Scotland) Act 1995, for
example, makes the welfare of the child paramount in any children’s
or court hearing (Article 3 of the CRC), and gives children age 12
years and over the opportunity to express and have his/her views
taken into account during these proceedings (Article 12 of the CRC).
Section 1 of the Standards in Scotland’s Schools Act 2002 gives
every school-age child the right to an education, and Section 2 places
a duty on local authorities to secure that education, whilst having
regard to the views of the child. The CRC has been cited in a number
of court cases in support of ECHR articles in criminal cases, and

on its own in civil cases relating to contact and residency following
parental separation.®’

In September 2011, the First Minister announced legislation that
would require all Scottish Ministers to give due regard to the CRC.
Following a public consultation*®?, those proposals were amended and
a further consultation paper issued on a Children and Young People
Bill*, due to be introduced in early 2013. The proposed Bill will place
a duty on Scottish Ministers “to take appropriate steps to further the
rights set out in the CRC" together with a duty “to promote and raise
awareness of the rights of children and young people.”

Subject to consultation, the Bill may also place a duty on both
Ministers and relevant public bodies “to report on the steps they have
taken” to further CRC rights, with reports published and laid before
the Scottish Parliament every three years. Additionally, the powers

of Scotland’'s Commissioner for Children and Young People (SCYPP)
will be extended to enable it to undertake investigations on behalf

of individual children and young people. The Bill will also place core
elements of Getting it Right for Every Child **, a children’s well-being,
outcomes-based approach to service delivery, on a statutory basis.



9.3.3 Non-legal measures of implementation

Scotland has a CRC action plan called Do the Right Thing, which
sets out priority actions to improve children’s rights in 21 areas of
work between 2009 and 2013.%5 A progress report was published
in 2012.4%¢ Key policies such as Getting it Right for Children and the
Early Years Framework # cite the CRC as a core principle, whilst

the Scottish Government’s common core of skills, knowledge and 435 SCOT“S?fGOViFBmemr go the ”'gh”T"”Qr
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9.4 Wales @
9.4.1 Context

In 2011, the population of children (0-17 years) was 633,400,
around 20 per cent of the total population.**® The Government of
Wales Act 1998 created the National Assembly for Wales (NAW).
This had no powers to commence primary legislation until after the
passage of the Government of Wales Act 2006, which established
the Welsh Assembly Government. The Welsh Government (WG)#4°
governs Wales, while the NAW makes laws. The WG has devolved
law-making powers in a number of key areas, including education
and training, social welfare, public health and health services. Part

3 of the 2006 Act gave the NAW the power to make measures
based on the Legislative Competence Order process, which is a
means of inserting matters into the original list of devolved areas.
England and Wales is one jurisdiction in the UK (the others being
Northern Ireland, and Scotland). This means that decisions regarding
the police, criminal justice, youth justice and the courts remain

with Westminster, as do reserved matters such as immigration

and welfare benefits. Following the election on 5 May 2011, the
Welsh Labour Party won 30 out of the available 60 seats. The First
Minister is Carwyn Jones. Gwenda Thomas is Deputy Minister for
Children and Social Services and leads on children’s policy, including
children’s rights. The WG has been consulting on creating a separate
Welsh jurisdiction in the UK, and the Silk Commission is looking at
expanding the fiscal powers of NAW from autumn 2012.

9.4.2 Implementation in law

Wiales was the first UK legislature to refer to the CRC in legislation in
regulations setting out the powers of the Children’'s Commissioner
for Wales in 2001. This office built on the post originally established
in the Care Standards Act 2000, with a focus on safeguarding
children using early years services and children living away from
home. The main aim of the Children’s Commissioner for Wales

is to safeguard and promote the rights and welfare of all children

in Wales. The Welsh Commissioner has the power to provide

advice and support to children, review and monitor complaints

and advocacy systems, and examine individual cases. At a plenary
debate in January 2004, NAW formally adopted the CRC as the basis
for policy-making relating to children and young people up to the

age of 25. . In 2009 Rhodri Morgan, then First Minister, announced
that the Welsh Ministers intended to explore ways of legislating to
“embed the [CRC] in law.” In March 2011, the Rights of Children
and Young Persons (Wales) Measure became part of Welsh law.
Since May 2012, Welsh Ministers are required to have due regard

to the requirements of the CRC and its Optional Protocols when
making decisions about a provision to be included in an enactment,
or the formulation of a new policy and/or legislation, or a review of or
change to an existing policy and/or legislation. This requirement will
be extended to cover all ministerial functions from May 2014. Whilst
a "duty to have due regard” will produce effects in administrative
law, it was formulated in a non-justiciable way**' and so is unlikely

to produce radically different approaches to judicial remedies in the
courts in Wales compared to the courts in England.
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Ministers are also required to issue a Children’s Rights Scheme**?

to set out how they intend to meet the “due regard” duty. Welsh
Ministers will have to pay regard to reports and recommendations
made by the UN Committee on the Rights of the Child when
preparing the Children’s Rights Scheme. They will have to report on
the progress of the measure by 31 January 2013 and then every five
years. The measure gives Ministers the power to amend legislation
that does not comply with the CRC and its Optional Protocols,
although the power is limited to devolved matters. Welsh Ministers
are required to promote knowledge and understanding of the CRC
amongst the public, including children. Continuing its 2004 move

to formally adopt the CRC, Ministers are required to consider the
relevance of the CRC and its Optional Protocols to young people age
18-25 and to apply any of the provisions to this age group as they
determine necessary.

442 Welsh Government, Children’s Rights
Scheme: arrangements for having due
regard to the United Nations Convention
on the Rights of the Child (UNCRC) in
the Welsh Government’s work on policy
and legislation, 2012.
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9.4.3 Non-legal measures of implementation

The Measure is designed to promote proactive behaviour by the
Government rather than to confer a reactive individual remedy for

a rights violation. Compliance with the duty will involve ensuring
adequate internal controls, education, training (in particular of civil
servants), data collection and monitoring, impact assessments — of
precisely the kind urged by the UN Committee on the Rights of

the Child. It will also require the development of a comprehensive
strategy to promote knowledge and understanding of the CRC in
Wiales for Government officials and all practitioners working with and
for children and young people.

In 2009, the Welsh Assembly Government published a five-year
rolling action plan called Getting it Right (GIR).*** Wales has a

GIR Implementation Support Group with representation from
Government, the NGO and academic sectors to support the
monitoring process, measuring performance and outcomes as well
as ensuring that the action plan remains relevant. In 2006, work
was undertaken to identify the proportion of the Welsh Assembly
Government budget spent on children.** This showed that, in
2006-07 an estimated 28 per cent, or £4.4 billion, of Welsh
Government expenditure was allocated to children. Expenditure per
child was expected to rise from £5,600 in 2005-06, to £7,100 by
2010-11, although it is likely that the anticipated increase was hit by
the cuts in public spending that began in 2010. This child budgeting
exercise has not been repeated.

In June 2012, the Wales Observatory on Human Rights of Children
and Young People was launched at Swansea University as part of
the Taking the Rights Steps: Children’s Rights Wales and the World
conference. The Observatory is a collaborative project committed to
building capacity to support children and young people’s access to
their rights, conducting research, and lobbying for change in law and
practice. It includes universities and children’s organisations in the
United States, Ireland, Norway, Spain and Wales.



9.5 Northern Ireland
9.5.1 Context

In 2011, the population of children (0-17 years) Northern Ireland was
430,800, about 24 per cent of the total population. The Northern
Ireland Assembly is the devolved legislature for Northern Ireland.

It was established as a result of the Belfast (or ‘Good Friday’)
Agreement of 10 April 1998. The Agreement was endorsed through
a referendum held on 22 May 1998 and subsequently given legal
force through the Northern Ireland Act 1998. This led to the creation
of a series of interrelated bodies, in particular the Northern Ireland
Assembly that has full legislative and executive authority for all
matters that are the responsibility of Northern Ireland Government
departments. Matters that are not the responsibility of Northern
Ireland Government departments and remain the responsibility of the
Westminster Parliament include nationality, immigration or asylum.
Reserved matters are also dealt with by Westminster, unless it is
decided by the Secretary of State for Northern Ireland that some of
these should be devolved to the Assembly. On 12 April 2010, the
Department of Justice was established as part of the devolution

of policing and justice matters to the Northern Ireland Assembly.
Following the March 2007 election, the Democratic Unionist Party
(DUP) and Sinn Fein won the largest number of seats respectively.
Peter Robinson (DUP) is currently First Minister, while Martin
McGuinness (Sinn Fein) is Deputy First Minister. Northern Ireland’s
first Minister for Children and Young People was appointed in August
2005 under Direct Rule. Following restoration of devolution in May
2007, responsibility for children’s issues were accorded to the junior
ministerial portfolio under the auspices of the Office of the First
Minister and Deputy First Minister (OFMDFM).
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Education and Libraries (Northern
Ireland) Order, 2003.

For example Re C (No Contact

Order: Representation of Children),

in which Article 3 is considered, and

Re C (A Minor) (Custody: Jurisdiction)
(unreported), in which Article 12 is
considered — see Children’s Law Centre
and Save the Children Northern Ireland,
Additional information from Northern
Ireland in response to the list of issues
relating to implementation of the UN
Convention on the Rights of the Child in
the UK, 2008.

For example Re S, N & C (Non-Hague
Convention Abduction: Habitual
Residence: Child's Views) — see
Children’s Law Centre and Save the
Children Northern Ireland, 2008.

Court of Appeal in Northern Ireland,
Application for judicial review by the
Northern Ireland Commissioner for
Children and Young People, NIQB 115,
2007.

House of Lords, Re E (a child), UKHL 66,
2008.

High Court of Justice in Northern Ireland,
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2009.

9.5.2 Implementation in law

In 2003, a Northern Ireland Commissioner for Children and Young
People (NICCY) was established in accordance with the provisions
of the Commissioner for Children and Young People (NI) Order 2003.
The Commissioner’'s main aim is to “safeguard and promote the
rights and best interests of children and young persons.” Whilst

the detailed powers are set out in the legislation, these include the
powers to advise Government, promote children’s rights, conduct
formal investigations, issue guidance on best practice, and to bring,
intervene or assist in legal proceedings concerning the rights of
children and young people.

The Bill of Rights process in Northern Ireland emerged as a
component of the peace process independently of, and separate

to, human rights discussions across the UK. A commitment to a
Northern Ireland Bill of Rights was included in the 1998 Good Friday
Agreement and responsibility given to the Northern Ireland Human
Rights Commission (NIHRC), to advise the Secretary of State

for Northern Ireland on the scope for “defining, in Westminster
legislation, rights supplementary to those in the European
Convention on Human Rights"” and which would “reflect the
particular circumstances of Northern Ireland, drawing as appropriate
on international instruments and experience.” Following a stop/start
process spanning a period of almost 10 years, the NIHRC submitted
its advice in December 2008. In its response, however, the Northern
Ireland Office did not propose any new rights for children, stating
that “the Government does not consider that the ... proposals made
by the NIHRC [in respect of children] meet the criterion set out in
the Agreement that the provisions in a Bill of Rights should ‘reflect
the particular circumstances of Northern Ireland ...". While the
protection and welfare of children are of the highest importance in
Northern Ireland, they are of equal importance across the rest of the
UK."4 This is in spite of research that demonstrated the negative
impact of the conflict on many children and young people in Northern
Ireland.**¢ Following the UK General Election in 2010, progress on a
Northern Ireland Bill of Rights has stalled and attention has shifted to
a potential UK-wide Bill of Rights.

The Green Party NI has developed proposals for a Private Members
Bill on a statutory duty to cooperate. The key objective of the

Bill is to introduce a statutory legal duty on the Northern Ireland
Executive to collaborate in the achievement of the outcomes

under the 10-year Children and Young People’s Strategy and for
relevant Government departments and agencies to collaborate in
the planning, commissioning and delivering of children’s services.

It remains to be seen whether and to what extent these proposals
will attract support from other political parties in the Northern Ireland
Assembly. Elsewhere progress has been more limited. Section 3(1)
of the Children (NI) Order 1995 makes it clear that the child’s welfare
is paramount when the court is making a decision about them,

while under the Education NI (Order) 2003 schools are required to
consult pupils on discipline and bullying policies and as part of the
school development plan process.**’” In 2011, following successful
lobbying by NICCY and non governmental organisations, Article

3(7) of the Safeguarding Board Bill was strengthened and requires
the Safeguarding Board to promote communication between it and
children and young people. The CRC has been referred to directly in



domestic courts: for example, in judgments in the Family Division

of the High Court in Northern Ireland in the context of contact,
residence and care proceedings,**® and non Hague Convention
abduction.**® More recently, NICCY has used its powers to intervene
in a number of cases from a children’s rights perspective: for
example, physical punishment,**° the right to be protected from
inhumane and degrading treatment under Article 3 of the ECHR,*’
and the use of tasers.*®?

9.5.3 Non-legal measures of implementation

One of the most significant developments in Northern Ireland to
date has been at policy level in the form of the 10-year Strategy for
Children and Young People. In October 2003, Government published
its working paper on the Emerging Strategy that became Making it R
Wrld 2 and set the strategy as its “implementation plan for the CRC.”
A wide range of stakeholders were involved in the development of
the strategy, including children and young people. However, the final
strategy, launched in 2006, replaced that approach with one that

will instead help drive Northern Ireland “towards a culture which
respects and progresses the rights of the child.”4% More recently
however, there is some evidence that increasing reference is being
made to children’s rights across a number of strategies, policies

and action plans.** However, research carried out on behalf of
NICCY in 2011, highlighted a number of significant barriers to the
effective implementation of children’s rights in Northern Ireland.*%®

In particular, while there is increasing reference to children’s rights
within Government strategies, practice remains inconsistent and
understanding of the CRC and its implications lacking. There is no
formal or statutory system of child impact assessment in place to
predict the impact of strategies, policies or budgetary allocations on
children and the enjoyment of their rights. Nor is there a statutory
requirement for Government departments to work together to
undertake specific actions under the 10-year Children and Young
People’s Strategy. While the recognition accorded to children’s rights
within the strategy was broadly welcomed, there has been general
disappointment that the Strategy has not provided the vehicle for full
implementation of the CRC within Northern Ireland as had originally
been envisaged.*® Indeed, the research uncovered concern among
some community and voluntary sector organisations and statutory
bodies that children’s rights were in fact being deprioritised in spite
of the 10-year Strategy. The research ultimately highlighted a need
for action in implementing children’s rights in Northern Ireland more
effectively. It recommended a more consistent application of a
children’s rights framework to policy development and implementation
and that consideration be given to a statutory duty to co-operate

at both central government and intra agency level. Research
commissioned by NICCY, the Department of Finance and personnel
(DFP) and OFMDFM highlighted that Northern Ireland has the lowest
spend per child on children’s’ services of all regions in the UK,*” while
in 2008 the UN Committee on the Rights of the Child expressed
concern at the levels of persistent poverty experienced by children
and young people in Northern Ireland.*®®

453

454

455

456

457

458

Office of the First Minister and deputy
First Minister, Our children and young
people — our pledge, A ten year strategy
for children and young people in
Northern Ireland 2006-2016, 2006, p.13
For example. the Care Matters Strategy,
the Families Matter Strategy, the Play
and Leisure Policy and Implementation
Plan.

Byrne, B. and Lundy, L., Barriers to
Effective Government Delivery for
Children and Young People in Northern
Ireland, Northern Ireland Commissioner
for Children and Young People, Belfast,
2011.

Northern Ireland Commissioner for
Children and Young People, Children’s
rights: rhetoric or reality, review of
children’s rights in Northern Ireland
2007/08, 2008.

Economic Research Institute for
Northern Ireland/Institute of Fiscal
Studies, An Analysis of Public
Expenditure on Children in Northern
Ireland, Northern Ireland Commissioner
for Children and Young People/
Department of Finance and Personnel/
Office of the First Minister and the
Deputy First Minister, Belfast, 2007.
UN Committee on the Rights of the
Child, Concluding Observations: United
Kingdom, CRC/C/GBR/CO/4, 2008,
paragraph 64.









civil law
A legal system that derives mainly from Roman law and emphasises the arrangement of laws into
comprehensive national codes. Civil law relies heavily on written law.

UN Committee on the Rights of the Child
The body of experts responsible for monitoring the implementation of the UN Convention on the
Rights of the Child. The Committee on the Rights of the Child is serviced by the United Nations
Human Rights Council in Geneva and holds three sessions a year, each lasting four weeks. Members
are elected for a term of four years by States Parties in accordance with Article 43 of the UN
Convention on the Rights of the Child. Members serve in their personal capacity and may be
re-elected if nominated.

common law
Law that has been built up over the course of time on the basis of decisions taken by
judges (sometimes called ‘precedents’). It can be contrasted with legislation, which is law made
by Parliament.

Concluding Observations
The observations and recommendations issued by a treaty body after consideration of a State Party's
report. Concluding Observations are meant to be widely publicised in the State Party and to serve
as the basis for a national debate on how to improve the enforcement of the provisions of the CRC.
Governments are expected to implement the recommendations contained therein.

Constitution
The fundamental law of a State, typically outlining the structure of Government and the means
by which the Government will operate; may also include the principles of human rights which are
intended to guide all Government action, including legislation.

Declaration
A form of ‘soft’ law. This means it is morally rather than legally binding upon States and represents
international consensus on a particular issue. Examples include the Universal Declaration on Human
Rights and the 1959 Declaration on the Rights of the Child.

dualism
For States with a ‘dualist system’, international law is not directly applicable until it is first translated
into national legislation.

European Convention on Human Rights (ECHR)
Formally known as the Convention for the Protection of Human Rights and Fundamental Freedoms,
ECHR is an international treaty to protect human rights and fundamental freedoms in Europe. It
entered into force on 3 September 1953.

General Comment
A treaty body’s interpretation of the content of human rights provisions. General Comments often
seek to clarify the reporting duties of State Parties with respect to certain provisions and suggest
approaches to implementing treaty provisions.

monism
In a pure monist state, international law does not need to be translated into national law. The act
of ratifying an international treaty immediately incorporates the law into national law, giving it
direct effect.



ratification
The act whereby a State establishes its consent to be bound by a treaty. Most treaties allow for
States to express their consent to be bound first by signature subject to ratification. Signing a treaty
allows States time to seek approval for the treaty at the domestic level and to enact any legislation
necessary to implement the treaty domestically, prior to undertaking the legal obligations under the
treaty at the international level, and which it will do through the act of ‘ratification’. For example, the
UK signed the CRC on 19 April 1990 and ratified it on 16 December 1991.

reservation
A reservation is a statement made by a State by which it purports to exclude or alter the legal effect
of certain provisions of a treaty in their application to that State. A reservation may enable a State to
participate in a treaty that it would otherwise be unable or unwilling to participate in. States can make

reservations to a treaty when they sign, ratify, accept, approve or accede to it. However, reservations
cannot be contrary to the object and purpose of the treaty

State Party

A State that has expressed its consent to be bound by a particular treaty, normally through an act of
ratification or accession. This means that the State is bound by the treaty under international law.

Treaty

An international agreement concluded between States and that is governed by international law,
Treaties can also be known as a Convention or a Covenant. A treaty is a form of “hard” law. Examples
include the UN Convention on the Rights of the Child, the International Covenant on Economic, Social
and Cultural Rights, and the Convention on the Elimination of All Forms of Racial Discrimination.

Universal Declaration on Human Rights
Adopted by the UN General Assembly in 1948, the Declaration for the first time in human history
spells out basic civil, political, economic, social and cultural rights that all human beings should enjoy.
It was further elaborated in the International Covenant on Economic, Social and Cultural Rights and
the International Covenant on Civil and Political Rights.
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